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THE CRIMINAL PROCEDURE AND EVIDENCE ACT
Dale of commencement: Ist January. 1939
Arrangement of Sections

PARTI
PRELIMINARY
Shott title and application.
Interpretation.
PARTII

PROSECUTION AT THE PUBLIC INSTANCE
A, — ATTORNEY-GENERAL
Altorney-General vested with right of prosecuting all offences.
Prosecution by Aftorney-General in person or by substitute,
Presiding officer may appotnt prosecutor in certain cases.
Attomey-General’s power of stopping prosecutions.

Power of ordering liberation of persons committed for further examination,
sentence or triak. :

Neither acquittal nior conviction a bar to civil action for damages.

B. — Local PUBLIC PROSECUTOR.
Powers and duties of local public prosecutor.

PART I
PRIVATE PROSECUTIONS

Private prosecution on refusal of Attorney-General to prosecute.
QOther persons entitled to prosecute.
Private prosecutor may apply to court for warrant.
Certificate of Attorney=-General that he declines to prosecute.
Recognisances to be eatered into by private prosecutor.
Failure of private prosecutor to appear on appointed day.
Mode of conducting private prosecutions. -

Competency of Attorney-General to take up and conduct prosecution at the
public instance in all cases.

Deposit of money by private prosecufor.

Costs of private prosecutions.
(ISSUE 2)
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20,

46.
47,
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. PARTIV
PRESCRIPTION OF OFFENCES
Prosecution for murder not barred by lapse of time, for other offence barred
by lapse of 20 years.
PAarRT V
ARRESTS
A — WITHOUT WARRANT
Arrest and verbal order to arrest for offences committed in the presence of
judicial officers,
Arrest by peace officer for offences commifted in his presence and on
reasonable grounds of suspicion.
When peace officer may arrest without warrant.
Failure 1o give particutars of name and address to a peace officer constinutes
an offence.
Arrest by private person for certain offences comomitted in his presence.
Arrest by private person in case of an affray.
Owners of property may arrest in certain cases.
Atrest by private persons for certain affences on reasonable suspicion.
Arrest of persons offering stolen property for sale, etc.
Procedure after arrest without warraat.
o : B.-— WITH WARRANT
Warrant of apprehension by magistrate,
(Repealed A.14/1991.}.
Execution of warrants.
Telegram stating issue of warrant authority for execution of the same.
Arresting wIong persom
Imregular warrant or process.
Tenor of warrant.
C. — GENERAL
Assistance by private persons called on by officers of the law.
Breaking open doors after failure in obtaining admission for the purpose of
arrest or search.
Arrest — how made, and search thereon of person arrested.
Resisting arrest.
Power tc retake on escape. '
Penalties for escape or aiding escape from lawful custody other than from a
prison, ete.
43his. Penalty for harbouring, concealing, etc.
Saving of other powers of arrest.
Saving of civil nights.
ParT VI
SEARCH WARRANTS, SEIZURE AND DETENTION OF PROPERTY
CONNECTED WITH OFFENCES AND CUSTODY OF WOMEN
UNLAWFULLY DETAINED FOR IMMORAL PURPQSES

Search warrants.
Search by police without warranis,
Search for stolen stock or produce or liquor or habit- forming drugs.
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49, Tudicial officer may order scizure of books or documents in possession of
any persomn.

49his. Production of account books, documents etc, to the police for purposes of
criminal investigation.

50. Seizure of counterfeit coin, ete.
51. Seizure of vehicle or receptacle used in connection with certain offences,
52. Disposal of property seized.
53. Weapons seized under search warrants.
54, Forfeiture of goods bearing forged trade or false merchandise mark.
55. Women detained for immoral purposes.

ParT VI

PREPARATORY EXAMINATION

$6.  Summons to appear at preparatory examination.
57. Contents of summons,
48, Jurisdiction of cadets to hold preparatory examinations.
59. Commencement of preparatory examination.
60, Irregularities not to affect the proceedings.
61, Clerk of court Lo subpoena witaess,

6. Amest and punishment for failure to obey subpoena or to remain in
attendance.

61,  Tender of witness’s cxpenses not necessary.

64. Witness refusing to be examined or to produce may be committed,

65, Procedure where trial in Magistrate’s Court has been tarned into a
preparatory examination.

66. Evidence on oath at preparatory examination.

67. Recognisance of witness to appear at trial.
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68. Absconding witness may be arrested.
69. Witness refusing to enter into recognisance.

70.  Accused at the close of examination in support qf the c!:argg to be cautioned
that he is not obliged to make any statement incriminating himself.

71. Binding over of witnesses conditionally.

72 Admission of previous convictions by accused at sonclusion of preparatory
examination.

73, Discharge of accused when 0o sufficient case is made out.

14,  Committal of accused for trial.

75.  Proceedings on admission of guilt.

76, Committal by magistrate if the offence be committed in other than his own
district.

77.  Removal of accused from gaol of one district to that of another.

78, Committal for further examination.

29, When offence committed on the boundaries of districts or on a journey.

80. Districts in which preparatory examinations may be held. '

81. Discretionary powers of magistrate.

82. Bail before conclusion of examination in magjstrate’s discretion.

83. Prosecutor or magistrate to make local ingpection and to cause post mertem
and other examinations to be made.

84. All articles to be used in evidence on the trial to be labelled for
identification and to be kept in safe custody.

85. Records of preparatory examination 1o be sent to the Attorney-General.
86. Powers of Attorey-General.
87. How remitted cases to be dealt with.

88. Accused to be committed for trial by magistrate before trial in the High
Court.

88bis. Summary triab in High Court.

20. Persons commitied for trial or senicnce entitled to receive copy of
depaositions of wilnesses.

00. Persons under trial may inspect depositions without charge at trial.

91. Record of evidence in absence of accused.

92. Duty of magistrate 10 take depositions as to alleged offence in cases where
the actual offender not known er suspected.

93,  Access to accused by friends and legal advisers,

04. True copy of warrant of commitmest lo he furnished to prisoners under a
penalty of one hundred rand.
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95,
96.
97,
08.

89,
100.
101,

102,

1024,

103,
104.
103,
106,
L7,
108.
109.
110.
.
112.
113,

il4.
115.

PART VIIT
BAIL
A.— AFTER PREPARATORY EXAMINATION 1S CONCLUDED
Power of the High Court regarding bail,
Bail applications of accused in court,
Rules and regulations.

Magistrate to determine whether the offence is bailable and notify the bail
in wenty-four hours.

Refusal of bail from the uncertain issue of act committed.
Cenditions of recognisances.

On failure of accused to appear at trial, recognisance to be forfeited.

B (1).-— IN CASES TRIED BY MAGISTRATE'S COURTS
Power o admit to bail, nature of bail and provisien in casc of default.
B (2). - BAIL N RESPECT OF THEFT AND KINDRED OFFENCES
Conditions of bail for theft and kindred offences.
C.— GENERAL FOR ALL CRIMINAL CASES

Excessive bail not required.

Appeal to High Court against refusaf of or excessive bail.
(Repealed: A.4/2004)},

Insufficiency of sureties.

Release of sureties.

Render in Court,

Sureties not discharged until sentence or discharge of the accused.
Death of surety.

Person released on bail may be arrested if about to abscond.

Deposit instead of recognisance.

Review of forfeiture of bail.

PARTIX
INDICTMENTS AND SUMMONSES
A, — INDICTMENTS IN THE HiGli COURT

Charge in the High Court to be laid in an indictment.
When the case is pending.
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116,
117.
118,
119.

120,
121.
122.
123,
124.
125,
126.
127.

128,
129,

130.
131.
132.
133.
134,

135,

136.

137.
138.

139,

B. — SUMMONSES AND CHARGES IN MAGISTRATES' COURTS
Lodging of charges in a magistrate’s court.
Summons in magistrate’s court.
Charge in :ﬁagistrate’s court,
Charges in remitted cases.
C. —— GENERAL FOR ALL COURTS
Joinder of counts.
Where it is doubtful what offence has been committed.
Essentials of indictment of summons.
It shall be sufficient to allege the dates between which thefts ook place.
Indictment, etc., may charge general deficiency.
Not necessary to specify particular coin or bank note stolen.
Indictments, etc., for piving false evidence.
Presumptibﬂ that accused possessed particular qualification or acted in a
particular capacity.
Rufes applicable to particular indictments, etc,

Companies and co-partnerships may be named in indictments by their style
or firm.

Means or instrament by which act is done need not be stated.

In indictroent for murder or cquabIé homicide charge as to fact sufficient.
In indictment for forgery and other cases copy of instrument not necessary.
Certain particulars not required in case of an offence refating to insolvency.

Allegation of intent to defraud without alleging whom it is intended to
defraud.

Persons implicated in same offence or transaction may be charged together.
PART X
PROCEDURE BEFORE COMMENCEMENT OF TRIAL
A. —INTHE HiGH COURT

Persons committed to be brought to trial at the first session provided 31
days have elapsed from commitment.

Change of place of trial.

Such prisoners not brought to trial at second session after commitment
entitled to discharge from imprisonment.

B, -— MAGISTRATE’S COURT

Commencement of proceedings if accused is in custody.
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140,
141.
142.
143.
144,
145,
146.
147
148.
149.
150,
151.
152.
153.
154,

155,
156,
157,
158,
159,
160,
161.

162.
163,
164,
165,
1€6.
167,
168,
169.

C. — GENERAL FOR ALL COURTS
Pexsons brought before wrong court.
Trial of pending case may be postponed.
Adjoumment of trial.
Powers of court on postponement or adjournment.
Accused to plead to the indictment or summaons.
Effect of plea.
Objections to indictment, etc., how and when to be made.
Exceptions.
Certain omissions or imperfections not to invalidate an indictment, ete.
Proceedings if defence be an alibi.
[ndictments, etc., for libel.
Court may order delivery of particulass.
Moticn to quash indictment, ete.
Notice of motion to quash indictment, etc., and of certain pleas to be given.

Certain discrepancies between indictment, etc., and evidence may be
cormrected.

Pleas.
Truth of defamatory matter 1o be specially pleaded.
Person committed or remitted for sentence.
Accused refusing to plead.
Statement of accused sufficient plea of former conviction or acquittal,
Trial on plea to the junisdiction.
Issues raised by plea to be tried.
PART X1

PROCEDURE IN CASE OF THE INSANITY OR OTHER
INCAPACITY OF AN ACCUSED PERSON

Interpretation in Part X1

Enquiry by coust as to insanity of accused.
Defence of insanity at preparatory examination.
Defence of insanity at trial.

Resumption of examination or trial.

Certificate of medical officer as to fiiness to plead.
Enquiry in absence of accused.

Transfers from place of safe custody.
7




170.
171,
172,
173,
174,
175,
176.
177,
178,

179.
180,

181.

182,
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PArT XI1
PROCEDURE AFTER COMMENCEMENT OF TRIAL
A.— TN THE HIGH COURT AND MAGISTRATE'S COURTS
Separate trial,
Defence by counsel, etc,
Presence of accused.
No information of trial of certain offences to be published,
Conduct of trial,
Summing up by counszl, eic,
Judgment,
Validity of judgment.
Judgment as valid as if indictment, etc., had been originally correct.
B. — IN CASES REMITTED TO A MAGISTRATE'S COURT
Remittal on confession of the accused.
Remittal otherwise than on confession of accused,
C. — VERDICTS POSSIBLE ON PARTICULAR INDICTMENT OR SUMMONS

On trial for commission of an offence accused may be found guiliy of
attempt, and attempts, incitements, ate., to commit offances,

On fraud charge court may convict of certain other offences,

Charge of robbery.

Charge of assault with intent to murder or to do gnievous bodily harm.
Charge of rape, etc.

185bis. Sentence for rape, etc,

186,
187,
188.
189.
160,

191,
192,

103,

194,
193,

Indictment for murder or culpable homicide.

Exposing an infant or cencealment of birth.

Charge of housebreaking with intent to commit an offence,
Charge of statutory offences of entering or being upon premises.

Person indicied for theft may on such indictment be convicted of receiving
stolen goods knowing them 10 have been stolen.

Jeint charges of theft and receiving stolen property knowing it to be stolen.

Proceedings if property alleged to have been stolen at one time shall have
been stolen at different times.

Proof of intent to defraud sufficient without alleging whom it was intended
to defraud.

Conviction for part of crime charged.
When evidence shows offence of 3 similar nature,
&
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196.
197,
198.
i99.

200,

201.
202.
203.
204,
203,
208,

207,

208.
200,
210.
211

212,
213,
214
215,
214.

217,
218,
219,

220.
2.

PART XIIF
WITNESSES AND EVIDENCE IN CRIMINAL PROCEEDINGS
A. — SECURING THE ATTENDANCE OF WITNESSES
Process for the securing the attendance of witnesses.
Service of subpoenas,
Duty of witness to remain in attendance.

Subpoenaing of witnesses or examination of persons in attendance by the
court.

Powers of court in case of default of witness in attending or giving
evidence,

Requiring witness to coter into recognisance.

Absconding witnesses.

Committal of witness who refuses to enter into recognisance.
Compelling witness to attend and give evidence.

Witnesses from prison.

Service of subpoena to secure the attendance of a witness residing outside
the jurisdiction of court.

Payment of expenses of witnesses,
B. — EVIDENCE ON COMMISSION
Taking evidence on commission.
Parties may e¢xamine witnesses.
Retarn of commission.
Adjournment of enquiry or trial.
C. — COMPETENCY OF WITNESSES
No person to be exciuded from giving evidence except under this Act.
Court to decide questions of competency of witnesses.
Incompetency from insanity or intoxication.
Evidence for prosecution by husband or wife of accused.
Evidence of accused and husband or wift on behalf of accused.
D. — OATHS AND AFFIRMATIONS -
Qaths.
Affirmations in lieu of caths.
When unsworn or unaffirmmed testimony admissible.
E. — ADMISSIBILITY OF EVIDENCE
Proof of certain facts by affidavit.

Reports by medical and veterinary practitioners,
9
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222. Tnadmissibility of irrelevant evidence.
223, Hearsay evidence, '
223 bis Evidenee through intermedtaries.
224. Admissibility of dying declarations.
225. Admissibility of depositions at preparatory examination of wiiness since
deceased or kept away by the contrivance of the accused.
226. Admissibility of confessions by accused if freely and oluntanly made
without undue influence and, if judicial, after due caution.
227.  Admissibility of facts discovered by means of inadmissible confessions,
228, Counfession not admissible against other persons.
229, Evidence of character when admissible.
230. Evidence of genuineness of disputed writings.
231. Cestified copy of record of criminal proceedings sufficient without
production of record.
232. Gazetie evidence in certain cases.
233, Appointment to a public office.
F. — EVIDENCE OF ACCOMPLICES
234. Freedom from liability to prosecution of accomplices giving evidence.
235, Evidence of accomplice not tq be used against him if he should thereafier be
tried for the offence.
: G.~— SUFFICIENCY OF EVIDENCE
236, Sufficiency of one witness in criminal cases, except perjury and treason.
237. Conviction on single evidence of accomplice.
238. Conviction of accused on plea of guilty or evidence of confession.
239. Admission in wnting before trial of minor cffence.
240. Sufficiency of proof of appomtmcnt to a public office.
H. — DOCUMENTARY EVIDENCE
241, Certified copies or extracts of documents admissible.
242. Production of official documents.
243, Copies of official documents sufficient.
J. — SPECIAL PROVISIONS AS TO BANKER'S BOOKS
244. Fntries in Banker's books admissible in evidence in cerfain cases.
245, Examined copies also admissible afier due notice.
246. Bank not compelled to produce any books unless ordered by court or
magistrate.
247. Last three preceding sections not to apply to proceedings to which bank 15 a

party.
10
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248,
249,
250.

251.

252.
253,
254.

255,
256,
257.
258.

'259.
260.
261,
262,
263.
264.
265.
266.
267.

268.
269.
276,
271,
272
273,
274
275.
276,

K. — PRIVILEGES OF WITNESSES
Privileges of accused persons when giving evidence.
Privilege arising out of the manital state,

No witness compellable to answer question which the witness’s husband or
wife mipht decline.

Witness aot excused from answering question by reason that the answer
would establish a civil claim against him. '

Privilege of professional advisers.
Privilege from disclosure of facts on the ground of public policy.

Witness excused from answering questions, the answers to which would
expose him to penatiies, or degrade his character.

L. — SPECIAL RULES OF EVIDENCE IN PARTICULAR CRIMINAL CASES
Evidence on charge of treason.
Evidence on charge of giving false evidence or subornation.
Evidence on a charge of bigamy.
Evidence of relationship on charge of incest.
Evidence on charge of infanticide or of concealment of birth.
Evidence as to counterfeit coin.
Evidence of gambling house.
Evidence or charge of receiving,
Evidence of previous conviction on charge of receiving.
Evidence of counterfeit coin,
Evidence on trial for defamation.
Evidence on charge of stealing against clerk or servant.
Evidence on charges relating to seals and stamps.

M. — MISCELLANEOUS MATTERS RELATING TO EVIDENCE IN CRIMINAL
PROCEEDINGS

Impounding documents.
(Repealed K.O-1-C. 31/1974.)
Unstarped instruments admissible in criminal cases.
Onus of proof in prosecutions under laws imposing licences, ete.
Admissions,
Impeachment and support of witness’s credibatity.
Onus of proof in prosecutions under taxation laws.
Cases not provided for by this Part.
Saving as to special provisicns in any other law,
11
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PART XIV '

DISCHARGE OF ACCUSED PERSONS : 302. Habitual criminals.
277. Dizmissal of charge in default of prosecution. :

303, Imprisonment in default of payment of fines.

278, Liberation of accused persons. 304, Recovery of fines.

279. General gaol delivery and rerums. 305,  Manmner of dealing with convicted juveniles.

280. Discharge from imprisonment or expiration of recognisance no bar to triak,

281, Accused not brought to trial obliged to find further bail.

]
1
1
:
!
306, Sentence of whipping.
PART XV : 307. Sentence of whipping on male person under the age of eighteen.
i

PREVIOUS CONVICTIONS 308. Females not to be sentenced to whipping.
282,  Previouws conviction not to be charged in indictment, ete, 309. Ceonditions to be fulfilled before whipping.
283. Previous conviction not to be proved, etc., except in ceriain circumstances. . 310. Recognisances to keep the peace and be of good behaviour.
284, Tendering admission of previous conviction afier accused has pleaded 311. Recognisances to come up for judgment.

guilty, or been found guilty.

285. Notice that proof of former conviction will be offered. 312. Payment of fine without appearance in court.

286. Mode of proef of previous conviction. 313. Powers as to postponement and suspeasion of sentences.

287. Finger-print records to be prima facie evidence of previous conviction. 1 314. Payment of {ines by instalments.
PARTXVI] 8 315. Consequences of failure to comply with conditions of postponement or
JUDGMENT ON CRIMINAL TRIAL s suspension of sentence.
288. Withdrawing charges. B - 316. Further postpenement or deferment of sentence.
289, Arrest of judgment. 317. Magistrate’s courts not to impose sentences of less than four days.
290, Desision may be reserved. 318. Commencement of sentences.
A0 gt s (G5 ‘ 319. Discharge with caution or reprimand.

291 bis. Continsance of procecdings. 320, Regulations as to probation, efc.

292, Commiual to High Court for sentence afler conviciion in a magistrate’s

court. ParT XVIII
293, Procedure on commuittal for sentence under section 292, COSTS, COMPENSATION AND RESTITUTION
294. Provisions applicable to sentences in all courts. 321. Court may order accused to pay compensation.
295. Extenuating circumnstances. : 322. Compensation to innocent purchaser of stolen property.
PART XVII i 323,  Restitution of stolen property.
206, N £ (] PUNISHMENTS 324 Return of exhibifs, etc.
~20. Nature of punishments. 325, Miscellanecus provisions as o awards or orders under this Part.
297. Sentence of death.
. PART XIX
298. Sentence of death upon a woman who is pregnant.
APPEALS

299, Manner of carrying out death sentences.
' 326, When excoution of sentence may be suspended.

T

300, Cumulative or concurrent sentences.

301. Discretion of the court as to the amount and nature of punishment. - 327. Powers of Appeal Court.
12 - 328 Order of court to be certified.
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329,
330
331.
332
333.

334.
335,
336.
337
338.

340.

341.
342,
343.

344,

ParT XX
PARDON AND COMMUTATION

Saving of Royal prerogative of mercy.
His Majesty may conumte sentence,
Effect of free pardon,
Conditional remission of sentence by His Majesty.
Release on probation and breach of ﬁllﬁh;nent'of conditions of release.

ParT XXI

GENERAL AND SUPPLEMENTARY

How documenis are to be served.
Person making a statement in a criminal case entitled to copy.
Mode bf proving service of process.
Transmission of summonses, writs, ctc. by telegraph,

Liability to punishment in case of offences by corporate bodies,
partnerships, efc.

Provisions as to offences under two or more laws.

Estimating age of person.

Binding over of persons to keep the peace.

The taking of finger prints, palm prints, specimen for analysis of blood etc.
Evidence of handwriting, fingerprints, etc., of an accused.

Breath tests.

13t Schedule.

2nd Schedule.

3rd Schedule.

e
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An Act to regulate procedure and evidence in criminal cases, and (o make
provision for other matiers incidental thereto.

PARTI
PRELIMINARY
Shor itle and application,

1. This Act may be cited as the Criminal Procedure and Evidence Act,
1938, and shall apply to all criminal proceedings instituted after the 1st
January, 1939, in respect of any offence in any part of Swaziland whenever
such offence was committed. '

Interpretation.
2. In this Act unless the context otherwise requires —

“Chief” has the meaning assigned to it under the Swazi Administration Act, No.
79 of 1950;

“company’ means a compamy incorporated or registered under any law
generally governing companies, or under any special law or under letiers
patent or Royal Charter;

“counsel” includes an attorney in proceedings before the High Court in which
such attorney has the right of audience;

“court” or “the court” in relation to any matter dealt with under a particular
provision of this Act, means the judicial authority which under this Act or
any other law has jurisdiction in respect of that matter;

“Crown” means the Attorney-General prosecuting in the name and on behalf of
His Majesty;

“day” or “day-time” when used in contradistinction to “night™ or “night-time”,
means the space of time between sunrise and sunset;

“district officer” includes a Senior District Officer, an Assistant District Officer,
a Magistrate and an Assistant Magistrate;

“district” means a district defined under the provisions of the General Ad-
ministration Act, No. 11 of 1905; “

“His Majesty”* shall mean the King of Swaziland; (Amendcd L.N.38/1967 )
“judge” means a judge of the High Court;
“Judicial officer’” includes a judge, magistrate or justice;

“justice” means 4 justice of the peace appointed or exercising functions as such
under any law;

“magistrate” means any person entitled to preside over a court established under
the Magistrates Court Act, No. 66 of 1938;

15
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“magistrate’s court” means any court established under the Magistrates Court
Act, No. 66 of 1938 and any court other than the High Court or a Swazi
Court which now or hereafier possesses criminal jurisdiction under any law;

“money" includes all coined money whether current in Swaziland or not, and alt
bank-notes, bank-drafis, cheques, orders, warrants, or atty other avthorities
whatever for the payment of money;

“night” or “night-time” when used in contradistinction to “day” or “day-time”,
means the space of time between sunsef and sunrige;

“offance” means an act or omission punishable by law, or by a regulation or
order lawfully made and in force under any statute; d

“peace officer” includes any magistrate o justice; a sheriff or a deputy sheriff;
and police officer or person carrying out under any law the powers, duties
and functions of a police officer in Swaziland; a gaoler or a warder of any
prison or gaol, and any chief; (Amended P.6/1956.}

“person” and “owner” and other like terms, when used in refercnce to property
or acts, include corporations of all kinds, and any other associations of
persons capable of owning or bolding property or doing acts; and, when
relating to property, include the Government and any department thereof;

“policeman” includes any person carrying out under any law the powers, duties
and functions of a police officer; and “police” has a corresponding meaning;

“premises” include, in addition to any land, building or structure, any vehicle,
convevance, ship or boat;

“property” includes everything, animate or inamimate, corporeal or incorpareal,
capable of being the subject of ownership;

“public prosecutor” includes any person delegated generally or specially by the
Attorney-General under this Act;

“+ules of court” means rules in force under the High Court Act No. 20 of 1954,
or the Magistrates Court Act, No. 66 of 1938 as the case may be;

“telegraph” includes transmission by radio telegraphy or radie telephony;
(Amended P.6/1956.)

“yvaluable security” includes any document which is the property of any person,
and which is evidence of the ownership of any property or of the right to
recover of Teceive any property.

14
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PARTII
PROSECUTION AT THE PUBLIC INSTANCE
A, — ATTORNEY-GENERAL
Attorney-General vested with right of prosecuting afl offences.

3.The Attorney-General, in accordance with the powers conferred upon him
by section 91 of the Constiiution is vested with the right and entrusied with
the duty of prosecuting in the name and on behalf of His Majesty the King
in respect of any offence committed in Swaziland. (Amended P.49/64; LN,
8/196%.)

Prosecution by Attorney-General in person or by substituie.

4, The Attorney-General may appear —

{a) personally;

(&) by Crown Counsel; or

{¢) by any person, or by any person of a class, delegated by him,

at any preparatory examination held under Part VII or to conduct any
prosecution before any court, other than a Swazi Court established under the
Swazi Courts Act No. 80 of 1950, (Amended P.49/1964.)

Presiding officer may appoint prosecutor in certain cases.

5. If through any cause whatsoever the person so appointed to conduct a
prosecution or {0 appear at any preparaiory examination is unable to act or
if no person has been appointed, the officer presiding over such court or
examination shall, by writing under his hand, designate some fit and proper
person for such occasion to prosecute or as the case may be, to appeat:

Provided that where no fit and proper person is available, the
presiding officer may, in his discretion, proceed with the trial of any case or
the hearing of any examination in the absence of a prosecutor.

Astorney-General 's power of stopping prosecutions.

6. The Attorney-General may, at any time before conviction, stop any
prosecution commenced by him or by any other person; but, in the event of
the accused having already pleaded to any charge, he shall be entitled to a
verdict of acquittal in respect of such charge.

Power of ordering libera¥ion of persons committed for further examination,
senfence or trial, G

7. (1} The Auorney-General may order the liberation of any person
committed to prison for further examination, sentence, or trial.

{2) A writing setting forih that the Attomey-Cieneral sees no ground
for prosecuting such person and subscribed by him shall be a sufficient
warrant for such liberation. :
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Neither acquitial nor conviction a bar (o civil action for damages.

8. Neither a conviction nor an acquittal following on any prosecution shall
be a bar to civil action for damages at the instance of any person who may
have suffered any injiiry from the commission of an alleged offence.

B..— LoCAL PUBLIC PROSECUTOR
Powers and duties of local public prosecutor.
9. (1) AN public prosecutors in any magistrate’s court are, as
representatives of the Attorney-General, and subject to his nstructions,
charged with the duty of prosecuting in such court, in the name and on
behalf of His Majesty the King, all offences which such court has
Jurisdiction to try.

(2) Criminal proceedings instituted in any magistrates court by any
public prosecutor may be continued by any other public prosecutor.

(3) If a sworn declaration in writing is lodged with or made before a
local public prosecutor by any person disclosing that any other person has
committed an offence charpeable in the magistraie’s court to which such
public prosecutor is attached, he shall determine whether there are good
grounds for prosecution ot not:

Provided that — - '

(@) he may refer the question whether he shall prosecute or not to the
Attorney-General; and o
(b) any other person may be specially authorised by the Attorney-General
to prosecute in such matter. '
PARTII
PRIVATE PROSECUTIONS
Private prosecution on refusal of Attorney-General io prosecute.

10, If the Attorniey-General declines to prosecute for an alleged offence,
any private party who can show some substantial and peculiar interest in the
issue of the trial, arising out of some injury which he individually has
suffered by the commission of such offence, may prosecute the person
alleged to have committed it in any court,

Other persons entitled to prosecute.

11, (1)  The right of prosecution under section 10 as private parties shall
also be possessed by — '

(@) ahusband in respect of an offence committed against his wife;
(b} the legal guardian or curator of a minor or lunatic in respect of an
offence committed against his ward; and,

(c) the wife or child or, if there is no wife or child, any next of kin, of any
deceaséd person in respect of any offence by which the death of such person
ig alleged to have been caused.

1R

(2) Ali persons described in this section and section [0 are
hereinafter referted to as private parties.
Privaie prosecutor may apply to court for warrant.
12. if, by vire of the right of prosecution given io private parties in
section 10 or 11, any private party desires to prosecute for any offence any
person for whose liberation from prison any warrant has been issued by the
Attorney-General, such private party may apply to the magjstrate within
whose jurisdiction such offence is alleged to have been committed, for a
warrant for the further detention or, if he is on bail, for the detention of such
person, and such magistrate shall make any order which to him seems right
under the circumstances.

Certificate of Attorney-General that he declines fo prosecule.

13. (1) No private party may obtain the process of any court for
summoning any person to answer any charge, uniess he produces to the
officer authorised by law to issue such process a certificate signed by the
Attorney-General that he has seen the statements or affidavits on which
such charge is based and declines to prosecute at the public instance.

(2) In every case in which the Attorney-General declines to
prosecute he shall grant such certificate at the request of the party intending
to prosecute. :

Recognisances to be entered into by private prosecttor.

14. No privaie party shall take any proceedings under the right conferred
upon hira by this Part until be has —

{q) if the prosecution is in the High Court, deposited the sum of one
hundred rand or entered into a recognisance in the sum of one hundred rand
with two sufficient sureties in the sum of fifty rand each (to be approved by
the court in which the proceedings are to be instituted) as security that he
will prosecute the charge against the accused to a conclusion without delay;
and, ' '
() in any prosecution given security in such amount and in such manner as
the court may direct that he will pay the accused such costs incurred by him
in vespect of his defence to the charge, as the court before which the case is
iried may order him 1o pay.

Failure of privaie prosecutor (o appear on appointed day.

15. (1)  If the private party does not appear on the day appointed for
appearance, the charge or complaint shall be dismissed unless the court sees
reason to believe that such party was prevented from being present by
circumstanceés beyond his control, in which case it may adjourn the hearing
of the case. .

(2) If any such dismissal takes place, the acecused shall not be again
liable to prosecution, on the same charge, by any private party:

Provided that such dismissal shali not prevent the Attorey-General,
or a public prosecutor on the instructions of the Aftorpey-General, from
afterwards instituting a prosecution, -
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Mode of conducting private prosecutions.

16, A private prosecution shall, subject to this Act, be proceeded with in the
same manner as if it were being conducted at the public instance, save that
all costs and expenses of the prosecution shall be paid by the party
proseciiing, subject to any order which the court may make when such
prosc:cutmn is ﬁnally concluded.

Competency of Attomey-Genem! to take up and mnduct prosecution at the
public instance in all cases.

17. The Attomey-General or the local public prosccutor may apply by
motion to any court before which the prosecution iz pending to stop all
further proceedings in a prosecution at the instance of a private party, in
arder that the prosecution for the offence may be instituted or continved at
the public instance; and such court shall make an order in terms of such
mQtion.

Deposit of mbney 6}5 private prosécutor.

18. Tte registrar or clerk of the court shall demand and receive the
prescribed fees for the service of any summons or subpoena or cxecution of
any warrant of arrest or other process in a criminal prosecution at the
instance of a private party.

C’osts of, p!‘wate prosecut!ons

(D If a person prosecutcd at the instance of a private party is
acq‘nittad the court in which the prosecution was brought may order such
party 0 pay the person prosecuted the whole or any part of the expenses
(inclading the costs both before and after committal) occasioned to him by
such prosecution,

(2_)_ if the court, ilpon hearing the charge or complaint on a private
prosecution, pronovaces it to be unfounded and vexatious, it shall award the
accused at his request such costs as it thinks fit.

PARTIV
PRESCRIPTION OF OFFENCES

Prosecution for murder not barred by lapse of time, for other offence
barred by lapse of 20 years.

20. The right to prosecute for murder shall not be barred by any lapse of
time; but the right to prosecute for any other offence, whether at the public
instance or at'the instance of 8 private party, shall, unless some other period
is expressly provided by law, be barred by the lapse of twenty years from
the time when such offence was committad,

20

-

L

CRIMINAL LAW AND PROCEDURE: ACT 67/]1938
$6.21-23

PARTV
ARRESTS
A, — WIITHOUT WARRANT

Arrest and verbal order to arrest for offences committed in the presence of
Judictal officers.

21. (1)  Any judicial officer who has knowledge of any offence by secing
it commifted, may himself arrest the offender or by verbal order authorise
other persons so to do.

(2) The persons so authorised are empowered and required to follow
the offender if he fleas, and execute such order on him out of the presence
of such judicial officer.

Arrest by peace officer for offences committed in his presence and on
reasonabile grounds of suspicion.

22. Every peace officer and every other officer empowered by law to
execute criminal warrants is hereby authorised to arrest without warrant
every person —

{¢) who commits any offence in his presence;

(k) whom he has reasonable grounds to suspect of having committed any of
the offences mentioned in Part II of the First Schedule;

{(c) whom he finds attempting to commit an offence, or clearly manifesting
an intention 5o to do.

FWhen peace afficer may arrest without warrant.

23. (1)  Any peace officer may, without any order or warrant, arrest any
person —

(@) who has in his possession any implement of house-breaking, and is not
able to account satisfactorily for such possession;

(b) inwhose possession anything is found which ig reasonably suspected to
be stolen property or properiy dishonestly obtained, and who is reasonably
suspected of having committed an offence with respect to such thing;

(c) who obstructs a policeman or other peace officer while in the execution
of his duty, or who has escaped or attempts o escape fom lawful custody;

(d) who iz reasonably suspected of being a deserter from His Majesty’s
naval or military or air forces or from the Royal Swaziland Police;

{€) who is or is loitering in any place by night under such circumstances as
to afford reasonable grounds for believing that be has conmitted or is about
to comumit an offence;

(/) reasonably suspected of committing or having committed an offence
under any law governing the making, supplying, possession or conveyance
of intoxicating liquor or of habit-forming drugs or the possession or
disposal of arms and ammunition,

(g) reasonably suspected of being a prohibited immigrant for the purpose of
any law regulating entry into or residence in Swaziland;
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(B found in any pambling house or at any gambling table, the keeping or
visiting whereof is In contravention of any law for the prevention or sup-
pression of gambling or games of chance; or,

(3 who is reasonably suspected of being or having been in unlawful
possession of stock or produce as defined in any law for preventing the theft
of stock or produce. _

{2) If it is provided in any law that the arrest of any person may be
made by a police officer or other official withont warrant, subject to
conditions or to the existence of circumstances set forth in such law, an
arrest by any peace officer, without any warraat or order, may be made of
such person subject to such conditions or the existence of such
circumstances. (Amended P.49/1964.)

Failure 10 give particulars of name and address to a peace officer
constitutes an offence.

24, (1) A peace officer may call upon any person —

(a) whom he has power to arrest;

{P) reasonably suspected of having committed an offence; and

(¢} who may, in his opinion, be able to give evidence in regard to the
commission or suspected commission of any offence;

to fiirnish him with his full pame and address.

(2) Tf any person fails on such demand to furnish his full name and
address, the peace officer making such demand may forthwith arrest him;
and if any such person on such demand fumishes to such peace officer a
name or address which such peace officer npon reasonable grounds suspects
to be false, such person may be arrested and detained for a period not
exceeding twenty-four hours until the name and address so furnished have
been verified. {Amended P.6/1956.)

{3} Any person who, is called upon under subsection (1} or (2) to
furnish his name and address, and fails 10 do so or fumishes a false or
incorrect name- or address shall be guilty of an offence and liable on
conviction to a fine not exceeding sixty rand or imprisonment not exceeding
three months without the option of 4 fine.

Arrest by private person for certain offences committed in his presence.

25. (1) - Ewvery private person; in whose presence anyone commils or
aftempts to commit an offence mentioned in Part 11 of the First Schedule or
who has Imowledge that any such offence has been recently committed,
may, without warrant amest or forthwith pursue, the offender and every
other private person to whom the purpese of sach pursnit has been made
known may join and assist therein.

(2) Every private person may without warrant arrest any other
person whom he belisves on reasonable grounds to have committed an
offence and to be escaping therefrom, and to be freshiy pursued by one
whom such private person believes on reasonable grounds to have authoriry
to arrest the escaping person for such offence,

(3) If it is provided m any law with respect 10 an offence that the
.offender may be arrested withount warrant by any private person particularly
specified, any such person may arest such offender without warrant,
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Arrest by private person in case of an affray.

26. Every private person may, without warrant arest any person whom he
sees engaged in an affray in order to prevent such person from continuing
the affray, and deliver him to the police to be dealt with according to law.

Cwners of property mady arrest in ceriain cases.

27. The owner of any property on or in respect to which any person is
found commifting any offence, or any person authorised by such owner,
may without wairant arrest the person so found.

Arrest by private persons jor ceriain offences on reasonable suspicion.

28. Any private person may, without warrant, arrest any other person upon
reasonable suspicion that such other person has committed any of the
offences specified in Part II of the First Schedule.

Arrest of persons offering siolen property for suale, efc.

29, If anyone may, without watrant, arrest another for committing an
offence, he may also without warraat arrest any person who offers to sell,
pawn or deliver to him any property which, on reasonable grounds, he
believes to have been acquired by such person by means of any such
offence.

Procedure ufter arrest without warrant,

30. {I) No person arrested without warrant shall be detained in custody
for a longer period than in all the circumstances of the case is reasonable.

{2} Unless such person is released by reason that no charge is to be
brought against him, he shall, as soon as possible, and without undue delay,
be brought before a magistrate’s court having jurisdiction upon a charge of
an offence.

{3) This section shall not be construed as modifying the provisions
of Part VIII or of any other law, whereby a person under detention may be
released on bail,

(4) 1f a person effects an arrest without warrant, he shail forthwith
inform the arrested person of the cause of such arrest,

{Amended P.6/1956; P.49/1964; L N.38/67.)
B.— WITH WARRANT
Warrant of apprehension by magistrale. =

31. {I) Any magistrate may issue a warrant for the arrest of any person
or for the further detentton of a person arrested without 4 warrant on a
written application subscribed by the Attorney-General or by the local
public prosecutor or any commissioned officer of police setting forth the
offence alleged to have been committed and that, from. information taken
upon oath, thers are reasonable grounds of suspicion against such person, or
upon information to the like effect of any person made on oath before the
magistrate issuing the warrant:
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Provided that no magistrate may issue any such warrant except when
the offence charged has been committed within his arf:a.of jurisdiction, or
except when the person against whom such warrant is issued was, at the
time when it was issued, known, or suspected on reasonable grounds, to be
within his area of jurisdiction,

(2) Every such warrant may be issued on 2 Sunday as on any other
day and shall remain in force until it is canceiled by the person who issued
it, or uptil it is executed. - o _ g .

(3) If a warrant has been issued for the arrest of any person who is
being detained by virtue of an arrest without a wamant, such warrant of
arrest shall have the effect of a warrant for his further detention.

(Amended P.47/1959.)

32. (Repealed A.14/1991.})

Execution of warranis, ‘ .

33, (1) Every peace officer is hereby authorised and required to obey
and execute any warrant issued by a judge under this Act. 4

(2) Every peace officet is bereby authorised and required (o obey
and executé any warrant issued or endorsed by the magistrate or any justice
of the district in which such officer has been appointed 10 act. _

(3} Every warrant issued by any magistrate shall have effect and,
when endorsed.as provided in section 32 {if such endorsement is necessary),
may lawfully be executed anywhere in Swaziland by any peace officer. .

4y Any peace officer or other person atresting any persop by virue
of a ‘warrant under this Act shatl, upon demand of the person arresied,
produce such warrant to him, notify him of the substance thercof, and
permit him toread it. - o _ '

(5) Any person arrested by virte of a warrant under this Act shall,
as soon as possible, and without undue delay, be brought to a police station
or chargs office, unless any othet place is speciaily mentioned in such
warrant as the place to which such person shall be brought, and he shall
thereafier be brought as soon as possible, and without undue delay before a
magistrate upon a charge of the offence mentioned in such warrant.
(Amended P.47/1959; P.49/1964.) :

Telegram stating issue of warrant authority for execution of the same.

34. (1) A telegram from any officer of any court or from any peace
officer, stating that 2 warrant has been issued for the agaprehensmt} or arrest
of any persen accused of any offence, shall be sufficient authority o any
peace officer for the arrest and detention of such person until a sufficient
time, not exceeding fourteen days, has elapsed to allow the transmission of
such warrant or writ to the place where such person has been arrested or
detained unless the discharge of such person is previously ordered by a
judicial officer:

. Provided that any such judicial officer may, upon cause shown, order

the further detention of any such person for a period to be stated in such
order, not exceeding twenty-cight days from the date of his arest.
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(2) This section shall not be construed as derogating from the
provisions of this Act or of any other law whereby a person so arrested may
be admitted to bail.

Arresting wrong person.

35. (1)  Any person duly authorised to execute a wamant of arrest, who
thereupon arrests a person believing in good faith and on reasopable and
probable grounds that he is the person named in such warrant, shall be
protected from respensibility to the same extent and subject to the same
provisions as if such person had been the person named in the warrant.

(2) Any person called on jo assist the person meking such arrest and
believing that the person in whose amest he is called on to assist is the
person for whose arrest the warrant was issued, and every gaoler who is
required to receive and detain such person, shall be protected to the same
extent and subject to the same provisions as if the arrested person had been
the person named in such warrant.

Irregular warrant or process.

36. Any person acting under a warrant or process which is bad in law on
account of a defect in substance or in form apparent on the face of it, shall,
if he believes in good faith and without cufpable ignorance and negligence
that such warrant or process is good ia law, be protecied from responsibility
to the same extent and subject to the same provisiens as if such warrant or
process were good in law, and ignorance of the law shall in such case be an
excuse:

Provided that it shall be a question of law whether the facts of which
there is evidence may or may not constitute culpable ignorance or
negligence in his so believing such warrant or process to be good in law.
Tenar of warrani,

37. Every warrant issued under this Act shall be to apprehend the person
described therein and to bring him before a magistrate as soon as possible

and without undue delay, upon a charge of an offence mentioned in such
warrant.

C.— GENERAL
Assistance by private persons called on by officers of the law.

38. (1) Every male inhabitant of Swaziland between the ages of sixteen
and sixty is, when called upon by any policeman, authorised and required to
assist such policeman in making any arrest which by law he is authorised to
make, of any person charged with or suspected of the commission of any
offence, or to assist such policeman in retaining the custody of any person
s0 arrested, '

{2} Any such inhabitant who, without sufficient excuse, refuses or
fails when called upon to do so shall be puilty of an offence and Hable on
comviction to a fine noi exceeding one thousand emalangemi, or to
imprisonment not exceeding twelve months without the option of a fine.
(Amended A.12/1988)
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Breaking open doors afier failure in obtaining admission for the purpose of
arrest or search.39.Any peace officer or private person who by law is
authorised or required to arrest any person known or suspecied to have
committed any offence, may for such purpose break open the doors and
windows of, and enter and search, any premises in which the person whose
arrest is required is known or suspected to be:

" Provided that such officer or private person shall not act under this
section unless he has previously failed to obtain admission after having
audibly demanded the same and notified the purpose for which he seeks 1o
enter such premises. :

Arrest— how made, and search thereon of person arvested.

40. (1) In making an arrest the peace officer or other person authorised
to arrest shall actually touch or contine the body of the person to be arrested
unless there is a submission to the custody by word or action.

{2} A peace officer or other person arresting any person under this
Part may search him and shall place in safe custody all articles (other than
necessary wearing apparel) found on i, '

(3} If a woman is searched on her arrest, the search shall only be
made by a woman and shall be made with strict regard to decency.

(4) If no woman is available for such search who is a police or

prison officer, such search may be made by any woman specially named for
such purpose by a peace officer. _
Resisting arvest.
41. (1) If any peace officer or private person authorised or required
under this Act to arrest or assist in arresting any person who has commitied
or is on reasonable gronnds suspected of having committed any of the
offences mentioned in Part I of the First Schedule, attempts to make such
arrest, and the person whose arrest is so attempted flees or resists and
cannot be apprehended and prevented from escaping, by other means than
by such officer or private person killing the person so fleeing or resisting,
such killing shall be deemed in law to be justifiable homicide.

(2) This section shall not give a right to cause the death of a person
who is not accused or suspected of having committed one of the offences
mentioned in Part II of the First Schednle. (Amended A.14/1991.)

Power to retake on escape.

42, If a person in lawful custody escapes or is rescued, the person from
whose custody he escaped or was rescued may immediately pursue and
arrest him or cause him to be pursued and arrested in any place in
Swaziland. :

Penalties for escape or aiding escape from lawfid custody other than from a
prison, gic,

43. {1}  Any person who has been arrested and is in Jawful custody but
has not yet been kodged in any prison, gaol, police cell, or lock-up, and who
escapes or attempts to escape from such custody shall be guilty of an
offence and liable on conviction to imprisonment not exceeding iwo years.

(2) Any person rescuing of atterapting to rescue from lawful custody
any other person who has been arrested but not yet lodged in any prison,
gaol, police cell or lock-up, or aiding such other person to escape, of in 2n
atfempt to escape, from such custody, or harbouring or concealing or
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assisting in harbouring or concealing him, knowing him to have so escaped,
shall be guilty of an offence and liable on conviction to imprisonment not
exceeding two years,

Penalty for harbouring, concealing, efc.

43bis. A person who —

(a) harbours, conceals or assists in any manner whatsoever in harbouring or
concealing any person whom he knows or has reason to believe has
corumitted an offence or is sought by the Police in connection with the
commission by that person of an offence; or

(b) knowing the whereabouts of any person whom he knows or has reason
to believe has committed an offence or is sought by the Police in connection
with the commission by that person of an offence, fails to report such
whereabouts within rcasonable time to a Police Officer or to the nearest
Police Station;

shall be gilty of an offence and liable on conviction to a fine not exceeding
three thousand emalangeni or to a term of imprisonment not exceeding three
years or both.

{(Added A.12/1988.)
Saving of other powers of arrest.
44, This Part shail pot be comstrued as taking away or diminishing any
authority specially conferred by any other law to arrest, detain, or put any
restraint on, any person.
Saving of civil rights.
45. This Part shali not, save as otherwise expressly provided, lake away or
diminish any civil right or ability of any person in respect of a wrongful or
malicious arrest, :
PaRT VI
SEARCH WARRANTS, SEIZURE AND DETENTION OF PROPERTY
CONNECTED WITH OFFENCES AND CUSTODY OF WOMEN

UNLAWFULLY DETAINED FOR IMMORAL
PURPOSES

Search warranis.
46. (1}  Ifit appears to 2 magistrate on complaint made on cath that thers
are reasonable grounds for suspecting that there is upon any person or upon
or at any premises or other place or upon or in any vehicle or feceptacle of
whatever nature within his jurisdiction — ‘
{a) stolen property or anything with respect to which any offence has been,
or is suspected on reasonable grounds to have been, committed;
(b} anything as to which there are reasonable grounds for believing that it
will afford evidence as to the commission of any offence; or,
{c) anything as to which there ate reasonable grounds for believing that it is
intended to be used for the purpase of committing any offence;
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he may issue his warrant directing a policeman or policemen named therein
or all policemen to search any such person, premises, other place, vehicle,
or receptacle and any person found in or upon such premises, other place, or
vehicle, and to seize any such thing if found, and to take it before a
magistrate to be dealt with according to law. o

(2) Any such warrant shall be executed by day unless the judicial
officer by such wairant specizlly suthorises it to be executed by night, in
which case it may be so sxecuted. ‘ o ]

(3} In the searching of any woman. section 40(3) shall mutatis
mutandis apply.

(4) Such warrant may be issued and executed on Sunday as on any '

other day.

Search by polive without warrant.

47. (1)  If a police officer believes on reasonable grounds that the delay
in obtaining a search warrant would defeat the object of the search he may
himself search any person, premises, other piace, vehicle or receptacle of
whatever nature, and any person found in or upon such premises, other
place or vehicle, for anything mentioned in section 4% and may seize such
thing if found and take it before a magistrate: (Amended A.14/1991)

Provided that in the searching of any woman section 40(3) shall
mutatis mutandis apply. (Amended P.6/1956.) _

(2) Such sesrch shall, as far as possible, be made in the daytime and
in the presence’ of two or more respectable inhabitants of the locality in
which such ssarch is made, : . ‘

(3) Any policeman of or above the rank of assistant supcqntcndcnt,
and any policeman below that rank having a special written authority from a
magisirate or a policeman of or above the rank of assistant superintendent,
may enter and inspect, without warraat, any drinking shop, gaming house or
other place of resort of loose and disorderly persons.

Search for stolen stock or produce or liguor or habit-forming drugs.

43, (1) If a justice or any policeman of the rank of sub-mspector, or
above, has reason to suspect that any stolen stock or produce (as defined in
any law dealing with the theft of stock or produce) is upon any premises or
at any place, or that any substance has been placed upon any premises or at
any place or is in the custody or possession of any person upon any
premises or at any place, in contravention of any law relating to intoxicating
liquor or habit-forming drugs, he may at any time enter upon and search
such premises or place and search any person thereupon or thereat, or grant
writien authority to any person applying therefor to make such entry and
search. (Amended P.6/1956.) ‘

(2} Any person in lawful occupation of any land shall in respect of
any premises or place upon such land be entitled 1o exercise (he powers
conferred by this sub-section upon a justice,

(3} Any person who, under colour of this section, wrongfully and
maliciously or without probable canse applies for, obtains, or acts upon any
such written authority, or wrongfully and maliciously or without probable
canse exercises the powers of search conferred by this section, shall be
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guilty of an offence and liable on conviction to a fine not exceeding one
hundred rand, or, in default of payment thereof, imprisonment not
exceeding three months. (4) Such person shall also be Lable to pay to the
person lawfully in occupation of the premises or place when the same was
searched such sum by way of damages, not exceeding two hundred rand, as
any court may award.

(5) Sub-section (4) shall not be construed as depriving any aggrieved
person of the right to elect to take any other remedy allowed by law in lieu
of the remedy thereunder. '

Judicial officer may order seizure of books or dacuments in possession of
any person.

49. (1) If it appears from information on ocath that any person is in
possession of amy book of account or document or any other thing
whatsoever which is necessarily required in evidence in any criminal
proceedings, any judicial officer presiding at such proceedings may issue an
order directing the officer to whom such order is addressed to take
possession of such book or document or thing and hand it over to the person
pamed in such order; and thereupon such officer may lawfulty execute such
order. '

(2) Any person who resists or hinders, or aids, incites or encourages
any other person to resist or hinder, such officer in executing such order
shall be guilty of an offence and liable on conviction 1o a fine not exceeding
two hundred rand, or in default of payment thereef imprisonment not
exceeding twelve months.

Production of account books, documents, etc., {v the police for purposes of
criminal investigation,

49bis. (1) If upon an application to the court by a police officer the
Court is satisfied that any books of account, document, records or thing
which is in the possession of any person including a company, bank or other
financial institution is necessarily required in counection with any criminal
investigation by the police, the Court shall make an order requiring that
person, company, bank, or financial institution to produce such book,
document, records or thing to the police subject to such conditions as the
Court niay impose,

(2) Any person who without reasonable excuse, proof of which shall
be on him, refuses or fails to comply with an order of the Court under
subsection (1) shall be guilty of an offence and liable on conviction to a fine
not exceeding ten thousand Emalangeni or to imprisonment not exceeding
five years or to both.

(Added A.14/1991.) .

Seizure of counterfeil coin, etc.

50. If any person finds in any place whatever or in the possession of any
person without lawful authority or excuse any —

{a) counterfeit coin, forged bank-note or bank-note paper;

(B) tool, instrument, or machine, adapted and intended for making any such

counterfait coin, forged bank-note or bank-note paper; or,
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(¢) filings or clippings of gold or silver or any gold or silver in bullion,
dust, solution or any other state which is suspected on reasonable grounds 1o
have been obtained by dealing with any current gold or silver ¢oin in such
manner as to diminish-its weight; the person finding any such article may
seize it and take it forthwith before a magisirate to be dealt with according
to law,

Seizure of vehicle or recepiacle used in connection with certain offences.

51. On the arrest of any person on a charge of an offence specified in Part1
of the First Schedule the person making such amest may seize any vehicle
or receptacle in the possession or custody of the arrested person at the time
of such arrest and used in the conveyance of or containing any article or
substance in connection wherewith the said offence is alleged to be or to
have been committed.

Disposal of property seized.

52. (1) . If on the arrest of any person on a charge of an offence relating
to property, the property in respect of which the offence is alleged to have
been committed is found in his possession, or if anythirig is setzed or taken
under this Act, the person making the arrest or (as the case may be) the
person seizing or taking the thing shall deliver such property or thing, or
cause it to be delivered to a magistrate within such time as in all the
circumstances of the case is reasonable.

{Amended P.37/1957.)

(2) If anything is so seized or taken, marks of identification shall
when practicable, be placed thereon by the person seizing it, at the time of
such seizure or taking or as soon thereafter as can conveniently be done.

(3) The magistrate shall cause the property of thing so seized or
taken to be detained in such custody as he may direct, taking reasonable
care for its preservation until the conclusion of a summary irial or of any
investigation that may be held in respect of it.

" (4) If any person is committed for trial for any offence committed
with respect to the property or thing so seized or taken, or for any offence
committed under such circumstances that the property or thing so seized or
taken is likely to afford evidence at the trial, the magistrate shatl cause it to
be further detained in like mamner for the purpose of its being produced in
evidence at such trial,

(5) (a) At the conchusion of a summary trial or if the Director of
Public Prosecutions declines fo prosecute, the Magistrate shall, in respect of
the property or thing seized make one of the following orders:—

(i)that the property or thing be restored to the person from whom it was
seized if that person satisfies the Magistrate that he is lawful owner of the
property or thing or that he is lawfully in possession of the property or
thing; '

(ii)if that person fails to prove that he is the lawful owner or has lawful
passession of the property or thing, that the property or thing be restored to
any other person who is lawfully entitled to it upon proof to the Court;

(iii}if no person claims ownership or possession of the property or thing or
if the person lawfuily entitled to it cannot be traced or is unknown, that the
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property or thing be forfeited to the Crown. {b) The Court shall for the
purposes of an order under paragraph (a) hear such furiher evidence
(whether by affidavit or orally) as it may consider necessary.  (Amended
A14/1991)

(6) If the thing so scized or taken is anything forged or counterfeit or
is of such nature that any person who has it in his possession without Jawful
authority or excuse is guilty of an offence, then if any person is committed
for trial for an offence committed with respect fo it or committed under such
circumnstances as aforesaid and is convicted, the court before which he is
convicted, or in any other case any judicial officer, may cause it o be
defaced or destroyed or, if of any value, sent {0 the Accountant-General as
soon as it appears that it will not be required, or further required, in
evidence against the person who had it in his possession. .

Weapons seized under search warranis.

$3. (1)  If any weapon which appears to be kept for & purpose dangerous
to the public peace is seized under a search warrant, it shall be kept in safe
custody in such place as the magistrate directs, unless the owner of such
weapon proves to the satisfaction of the magistrate that it was not kept for
any purpose dangerous to the public peace.

(2) Any person from whom any sech weapon is so taken may, if the
magistrate upon whose warrant it was seized refuses upon application made
for such purpose to restore it, apply to the Deputy Prime Minister for the
restoration of such weapon.

(3} Ten days’ notice of such application shall be given fo the
magistrate and the Deputy Prime Minister shatl make such order for the
restoration or safe custody of such weapon as, upon such application,
appears fo him to be proper.

(Amended P 49/1964; L.N. 38/1967.)

Forfeiture of goods bearing forged trade or false merchandise mark.

54. (1)  If goods or things in respect or by means of which it is suspected
that an offence relating to the forgery of trade marks or fraudulent marking
of merchandise has been committed are seized nnder a search warrant and
brought before a magistrate, such magistrate shall determine summarily
whether it shall be Torfeited under the laws relating to the forgery of trade
marks or the fraudulent marking of merchandise.

(2) If the owner of any goods or things which, if the owner thercof
had been convicted, would be forfeited under such laws is not knovwn or
cannot be found, an information or complaint may be laid by a public
prosecutor of the district in which such goods or things were seized for the
purpose only of enforcing such forfeiture, and such magistrate shall cause a
notice to be published in the Gazette and in a newspaper circulating in such
district, or if no such newspaper is available by posting it in a visible place
outside his office, stating that unless cause is shown to the contrary at the
time and place named in such notice, such goods or things will be declared
forfeited. :

~ (3) At such time and place the magisirate may, unless the owner or
any person on his behalf or other person inferested in such goods or things
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shows cause 1o the contrary, declare such goods or things or any of them
forfeited, Women detained for immoral purposes.

§5. (1)  If it appears to & magistrate on complaint made on oath by a
parent, husband, relative or guardian of a woman or girl, or any other person
who in the opinion of such magistrate is acting in good faith in the interests
of 2 woman or girl, that there is reasonable ground for suspecting that such
woman or girl is unlawfully detained for jmmoral purposes by any person in
any place within the magistrate’s jurisdiction, he may issue a warrant
directed to a pedce officer authorising him to search for such woman or girl
and when found to take her to and detain her in a place of safety uniil she
can be brought before a magistrate; and the magistrate before whom she is
brought may cause her to be delivered up 1o her parents, husband, relatives
or gnardiaus, or otherwise deal with her as the circumstances may permit
and require.

(2) The magistrate issuing such warrant may, by warrant, direct any
person accused of so unlawiully detaining the woman or girl fo be arrested
and bronght before him or some other magistrate having jurisdiction.

'(3) A woman or girl is deemed to be unlawfully detained for
immoral purposes if she is —
{2) under the age of sixicen years, and is detained for such purposes
whether against her will or not;
(b} of, or over, the age of sixteen years and under the age of twenty-one
years, and is, for such purposes, detained against her will or against the will
of her father or mother or of any other person who has the lawfu] care or
charge of her; or
(¢} of, or above, the age of twenty-one years and is, for such purposes,
detained against her will;
and a woman or girl shall be deemed to be detained for immoral purposes if
she is detained by any person in order that she may be unlawfuily carnally
known by any man, whether a particular man or not.

(4) A peace officer authorised by warrant under this section to
search for 8 woman or girl may enter any house or other place specified n
the warrant if need be by force, and may remove such woman or girl
therefrom.

(5) Any such warrant shall be executed by the person mentioned in
it, who shall, unless the magistrate otherwise directs, be accompanied by the
parent, husband, relative, guardian, or other person by whom such
complaint is made, if such person so desires.

PART V11
PREPARATORY EXAMINATION

Summons to appear at preparatory examination.

56. At the request of a public prosccutor who has decided to institute a
preparatory examination against any person not in custody, the clerk of the
court fo which such public prosecutor is attached shall make ocut a
summons, requiring such person to appear before the magistrate of such
court for the purpose of undergoing a preparatory examination and ghall
deliver such summons to the person who is to serve it under section 37(2).

32

CRIMINAL LAW AND PROCEDURE: AGT ¢7/1938
s8.71-72

Contents of summons.

37, (i) A summons referred to in section 56 shall be directed to
the accused person, and shall state the nature of the offence which he is
alleged to have commiited and the time when and place where he shall
appear.

{2) Every summons shall be served by a person authorised to serve a
crirninal process in the district of the magistrate before whom such accused
is required to appear, or by any other duly authorised person, upoa the
accused person to whom it is directed, either by delivering it io him
personally, or, if he cannot converiently be found, by leaving it for him at
his place of business, or most usual or Iast known place of abode, with some
inmate thereof.

(3) The service of amy such summons may be proved by the
testimony upon oath of the person effecting the service, or by his affidavit
ot by due return of service under his hand.

(4) Neither this section nor section 56 shall be deemed to abrogate
the custom whereby a Swazi accused person may be warned through his
chief, sub-chief or headman to appear before a magistrates’ court. '

(5) If, upon the day appointed for the appearance of any person for
the purpose of undergoing a preparatory examination, he fails to appear, and
the magistrate is satisfied upon the return of service that he was duly
summoned, or is satisfied by evidence upon oath that he was duly warned,
such magistrate may, at the request of the prosecutor, issue a warrant for the
apprehension of such person, and may impose on him for his defanit a fine
not exceeding ten rand, or, in default of payment thereof, sentence him to
imprisonment for a period not exceeding one month. :

(6) The court may, upon cause shown, remit any fine or
imiprisonment imposed under this sub-section.

Jurisdiction of cadets to hold preparatory examinations.

58. (1)  The Judicial Service Commission may, with the concurrence of
the Minister for Local Administration, by notice in the Gazette appoint any
cadet to hold any preparatory examination specified in such notice, or to
hold preparatory examinations in a specified district for a specified period,
and may, with like concurrence, specify in such notice what jurisdiction
chall be exercisable by such cadet in the event of a remittal under section
86(1)(d), (e} or ().

(2} If the Attorney-General, in pursuance of section $6(] (), {e) or
(/) remits, to be deait with in the magistrates’ court, any case in which the
preparatory examination has been held by a cadet appointed under sub-
section (1), such case may be dealt with by such cadet in accordance with
the jurisdiction specified in the notice appomting him.

{3) Such cadet shall have jurisdiction to deal with any case so
remitted notwithstanding that his appointment may have expired by
effhuxion of time.

{4) A cadel appointed under sub-section (1) shail, for the purposes of
aay matter dealt with under his appointment, have all the powers conferred
upon a magistrate by this Part, save those conferred by section 81(d).
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cement of preparatory examination. ' S
?gmgfn 'thnftﬁeqa’cci;;}pd is pefore a mag_;s_tra;e. having _mne:.dx,cnfm,
whether voluntarily or upgn summons Of afler warning ot after bcmgf
apprehended with or without warrans of while ia custody for the offence o
which he is accused or any other offence, the lqc_a]___pul;l;; prosecufor of
other person charged with the prosecution of criminal cases shall institute ﬁ
preparatory examination before the magistriite, and the magistrate <hal

roceed in the mamner hereinafier described to enquire into the matters

gainst such accused.. B T
Charggfzigflcforé' proceeding to inquire into the matter charged against thg
accused, the magistrate shall réad and explain thie allegation to such accu}si?.f
and the procedure on a preparato examination shall be made clear to 1;11
but he shall not be requircd64t§ make any statement in roply to suc

i nded P.49/1964. N '
allagatzg;l. %‘f;;rgcegdme described in E‘;lébSEGﬁOB cgg sdhall be followed in

: erson subsequently joined as an accused.
b cas&;}fi::y Is::ny stage 'cgﬁcr the commeéncement of a prgpartaatﬁry
examination any person suspected of having comin tied or of haviag taken
part in the cornmission of the offence in respect of w}uc_h __the greparatpry
cxamination was instituted may be joined with the. accused, and thc_reupog
the preparatory examination of the accused and such person shall procee
Jomﬂyi’fovidéd fhat thé evidence given by every witness before such jomctlli:r
shall be read over to such person, and if he or his representative requests e
magistraté holding the preparatory examination to recall any lsucllf h\;fj;mascsi
for the purpose of being cross-examined, the magisirate sh_all refqa n a?
if necessary shall direct that he be subpoenaed fo reappear before m,t for
the purpose of being cross-examined by such person or his representative,
and re-examined by the pub;ic prqsr:/c;l'tor.
' iti { 10 affect the proceedings. _

%e%uéag:aﬁﬁm; ogdéfect‘?n the substance oF form of the summons ot
warrant or in the manner of arrest, and mo varnance between‘the ghal;;{g;c
contained in the summons or warant and the charge contained i the

information, or between either and the evidence addnced on the part of the

prosecution at the enquiry, shail affect the validity of amy criminal
proceedings at or subsequent to the hearing.

I of court 1o stubpoend wilness. ) o .
gﬁr{l‘;fw:; public gr'nsecutor who has decided to institute or has instituted

inati ed against whom a preparatory
a preparatory examination, of an Accus L
ele:mi;.)nation is being or is to be held {or the latter’s ropresentative), may

the attendance of any person al such preparatory examination 10
;?\Ezpilvidence, or fo produce any book ot document, by means Ot;h a
subpoena, issued at the instance of the public prosecutor or ?(_:cusa_d,h as §
case may be, by the clerk of the court of the district in which suc
preparatory examination is being or is to be held. (Amer}deq P 49/1964.) 1

(2) 1f 2 magistrate holding a preparatory examination behel:'es k[ jat
any person may be able to give evidence of 10 produce any book or
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document which is relevant to the subject of such examination, he may
direct the clerk of the court to issue a subpoena in the manner described in
subgection (1), requiring such person to appear before him at a time and
place mentioned therein to give evidence or to produce any beok or
document, _ :

3) Any such subpoena shall be served upon the person to whom it is
addressed in the manner prescribed by the rules of court.

(4) A magistrate holding a preparatory examination may call as a
witness any person in attendance, although not subpoensed as a witness, or
may re-call and re-examine any person already cxamined as a witness.

(5) Every person subpoenacd to attend a preparatory examitation
shall obey the subpoena snd remain in awtendance throughout such
examination unless excused by the magistrate holding such examination.

(6) This section shali not be deemed to abrogate the custom whereby
a Swazi witness may be warned through his chief, sub-chief or headman to
attend before a magistrate’s couct.

Arrest and pinishment for failure to obey subpoena or to remain in
attendance. '

62. (1) If any person subpoenzed or wamed to attend a preparatory
examination fails without reasonable excuse to obey the subpoena or
warning, and it appears from the retum or from evidence given under oath
that such subpoena was served upon or warning given to the person to
whom it is directed or that he is evading service or warning, ot if any person
who attended in obedience to a subpoena or warning has failed to remain in
attendance, the magistrate holding the preparatory examination may issue 2
warrant, directing that he be arrested and brought before him or any other
magistrate at a time and place stated in such warrant, ot as soon thereafter
as possible.

(2) Such warrant may be execuied anywhere within the area of
jurisdiction of the magistrate who issued it, and if the person to be atrested
thereunder is outside such area, section 32 shall mutatis mutandis apply in
regard thereto.

(3) When the person in question has been arrested under the said
warrant he may be detained thereunder before the magistrate who issued it
or in any gaol or lock-up or other place of detention or in the custody of the
person who is in charge of him, with a view to securing his presence as a
witness at the preparatory examination:

Provided that the magistrate holding such examination may release
him on a recognisance with or without sureties for his appearance 1o give
evidence as required, and for his appearance at the enquiry mentioned in
sub-section (4},

{4) The magistrate may in a summary manner enquire into such
person’s failure to obey the subpoena or warning or to remain in attendance,
and unless it is proved that he had a reasonable excuse for such failure, the
magistrate may sentence him to pay a fine not exceeding fifty rand or
imprisonment not exceeding one month without the option of 2 fine.
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{5) Such sentence shall be enforced and shall be subject to a8 appeal
as if it were a sentence in a criminal case imposed by a magistrate’s courl of
the district in which it was imposed.© .

(6} If a person who has entered into any recognisance for }ﬁ{s
appearance to give evidence at any preparatory examination of f_pr ig
appearance at any enquiry referred to 1 'sgb_—sec_:tfon_(@' fails g0 to ‘appga}}
he may, apart froni the esireatment of his tecognisance, be dealt with as 1
he had failed to obey a subpoena Or Warming tp attend a preparatory

ation. Tender of witness’s expenses not necessary. °
zgén;\?garepayment or tender of expenses shall be necessary in the case of 3
person who is required to give evidence at a preparatory examination, anh
who is also fesiding within three miles of the premises in which suc
examination is being held. {Amended P.49/1964.) _ B

Witness refusing to be examined or to produce may _be committed.

64, (1) If any person appears, either in obedience to. a su,lbp::u_@mca1 l?r
waming or by virte of a warrant, or is present and is vqrbally required by
the magtstrate to give evidence aLa preparatory €xamination, and refuses ta
be sworn, or having been sworn, refuses to answer such questions as are put
to him, or refuses or fails to produce any document or thing which hef:s
required to produce, without in 2ny such case offering any just excuse for
such refusal or failure, the magistrate may adjoum the procgedmgs for any
period not exceeding eight clear days and may, 1o the meantime, by warrahnt
sommit the person so refusing to gaol unless he sconer consents o do what
i ired of him. ) _

® rcquilgdlf such person upon being brought up on the :;;djoumed hearing
agein refuses to do what is required of him, the magistrate may agzin
adjourn the proceedings, and by order commit him for a like ppnod, gnd s%
again from time to time until such person consents (o do what is required o
i (3) An appeal shall lie from any such order of commitial to the High
Court and the High Court may make cuch order on such appeal as it deems

st (4) This section shall not prevent the magistraie from committing the
accused for trial or otherwise disposing of the proceedings n the meantime
according to any other sufficient evidence taken by him.

(5) No person shall be bound to produce at a prepa(at@;’y
examination any document or thing not specified or otherwise sufhcientiy
described in the subpoena or of which he has not had adequate warning,
unless he actually hag it with him, .

Procedure where rial in magistrate’s cowrt has been nomed into a

Fe fory examination. .
gﬁ.pgfrgnywmagish'ate’s court has stopped the summary trial of an accus]ed
person under the powers conferred by the Jaw governing such court, and the
proceedings have thereupon become those of a preparatory examination, it
chatl not be necessary for the magisirate to repa]l any witness who has
already given evidence at such trial, but the magistrate’s record of evidence

so given certified by him to ba correct shall, for all purposes whatsoever,
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have the same force and effect and shall be receivable in evidence in the
same circumstances as the depositions made in the course of a preparatory
examination in the manner provided in section 66: Provided that if it
appears to the magistrate himself or it is made to appear (o him either by the
prosecutor or the accused that the ends of justice might be served by having
a witness already cxamined recalled for further examination, such witness
shall be summoned and examined accordingly and the examination so taken
shall be recorded in the manner hereinafter directed as to other
examinations. Evidence on oath at preparatory examination

66.(1}  All preparatory examinations shall, unless an oath is dispensed
with by law, be taken upon oath, or by affirmation if it is allowed by law,
and every witness, before giving his evidence, shall make oath or
affirmation (as the case may be) before the magistrate by whom he is lo be
axamined, that in the whole of his deposition he will tell the truth, the whole
trath, and nothing but the truth, and each witness shall be examined apart
from the others,

{(2)  Subject to the proviso to section 59(4) and to sections 91 and 92,
the evidence given by a witness at a preparatory examination shail be given
in the presence of the accused, shall be taken down in writing, and shalk be
read over (o the witness who gave it.

(3)  If such evidence was taken down in shorthand, any document
purporting fo be a transeript of the shorthand record of such evidence, and
purporting to have been certified as correct under the hand of the person
who took such evidence down, shall prima fucie be equivalent to the
shorthand record.

{4) The accused or his representative may cross-examine any such
witness and thereupon the public prosecutor may re-examine him.

(5) Apy evidence given under section 92 in the absence of the
accused may be read over to him at the preparatory examination and shall
be desmed to have been given at such examination, and thersupon the
proviso to section 59(4) shall apply.

(6) If a preparatory examination is held on a charge that the accused
committed or attempted (o commit any indecent act towards another person
or committed or attempted to comimit any act for the purpose of procuring
or furthering the commission of any indecent act towards ot in connection
with amy other person, or that the accused committed or attempted to
commit extortion or a statutory offence of demanding from any person
some advantage which was not due and, by inspiring fear in siich person’s
mind, compelled him to render such advantage, no person shall at any time
publish by radio or ia any document produced by printing or any other
method of multiplication any information refating to such preparatory
examination or any information disclosed thercat, unless the magistrate
holding such preparatory examination has, after having consulted the person
against or i connection with whom the offence charged is alleged to have
been committed {or if he is a minor, his guardian), consented in writing t0
such pubiication.
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i -secti I be guilty of an

7) Any person contravening sub-section (6 shall be gu
offcm:g :?md liable on conviction to a fine not exceeding oné hundrpd ra_nd or
imprisonment not exceeding three months or both, Recognisance of witness

to appear at frial : . ' NED:
o Every magistrate before whom any preparatory examination is

nav lawfally require any witness, either alone or tgether with-ose or

t;‘::: gfé&?ﬂnﬁ su?'retlr?s to tﬁgy satisfaction of such magistrate io enter into 2
recognisance under condition that such witness _sha,!l at any time within
twelve months from the date thereof, upon being served with a subpoena or
upon being warned at some certain place willin ’§wanla_t:t_d_-t_q be sg]ected by
such witness, appear and give evidence at the trial of the person in respect
of whom the preparatory examination was taken. (2)  Every recogmsance
<0 enterad into shall specify the full name of the person entering inio it, his
ocoupation or profession (if any), the place ‘of his residence and the name
and number {(if any) of the strect in which it is, and whether he is the owner
of such place of residencs or a fenant thereof or a lodger.t_hsrem. 3)

All such recognisances shall be liable to be estreated in the same
manner as any forfeited recognisance is by Jaw liable to be estreated by the
court before which the principal party thereto was bound to appeat.
Absconding witness may be arrested, . _ . )
68. (1) If any person is bound by recognisance to give evl cnc_cdqr-lsi
likety to give meterial evidence in respect of any offence, any judicia
officer béfore whom such offence is tiable may, if he sees fit upon
information being made in writing and on oath that such person is about to
abscond or has absconded, issue his warrant for the arrest of such person.

(2) If such person is arrested such judicial officer may, if satisfied
that the ends of justice would otherwiss be defeated, commit such person to
a gaol until the time at which he is rcq_ulred 1o give evidence, unless in the
meantime he produces safficient surehes; but any person se arrested shall
be entifled on demand to réceive a copy of the information upon which the
warrant for his arrest was issued.

Witness refusing 1o enter info recognisance. ‘
69. Any witness who refuges to enter mto any such recognisance may, by
warrant, be committed by the magisirate holding the examination 10 gaol,
there to be kept until after the trial, or until the witness emers into such
recogrisance before a magistrate having jurisdiction in the place where such
i situated: '
= lsPsriteu\rlded that, if the accused is afterwards discharged, any magistrate
having jurisdiction shall order such witness to be discharged.
Accused at ihe close of examination in support af the ch_arg_e to be
cautioned that he is not obliged fo make any statement incriminating
himself. o i of 0
70. (1)  After the examinatton m the presence of the accused of 13
witnesses in support of the charge, the magistrate shall ask such a_ccuscd
what, if anything, he desires to say in afswer 10 the charge against him; an
shail, at the tame time, caution him that he'ss not obliged to make any
statement but that what he says may be used in evidence at his trial.

3R

(2) Such accused may then, or at any later stage of the proceedings,
make any statement or give evidence on cath, and every such statement or
evidence shell be taken down in writing in se far as the same may be
relevant to the charge and afier being read over to him shall be subscribed
by him, if he will subscribe it, and also by the magistrate, and shall be
received in evidence before any court upon its mere production without
further proof unless ti is shown that such statement or evidence was not in
fact duly made or given, or that the signatures or marks thereto are not in
fact the signatures or marks of the persons whose signatures or marks they
purport to be.

(3) Before or after the accused’s statement (if any) has been made
urider subsection (2) he may call and examine witnesses in his defence and,
either before or affer the examination of any such witness, may himself give
evidence on oath, ' :

(4) This section shail not prevent the magistrate receiving further
evidence for the prosecution after hearing any evideace given on behalf of
the accused, or re-opening the examination. Binding over of Witnesses
Conditionalty.

71 (1) If any person is committed by a magistrate for trial by
the High Court and such magistrate is satisfied after taking into account
anything which may be said with reference thereto by the accused or the
prosecutor, that the attendance at the trizl of any witness who has been
examined before him is unnecessary, by reason of anything contained in any
statement by such accused, or of the evidence of the witness being merely
of a formal nature, the magistrate may, if such wimess has not already been
bound over, bind him over to attend the trial conditionally upon notice
given to him and not otherwise, or may, if such witness has already been
bound over direct that he shall be treated as having been bound over to
attend only conditionally as aforesaid, and shail transmit to the High Court a
statement in writing of the names, addresses and occupations of the
witnesses who are or who are o be treated as having been, bound over to
attend the trial conditionally.

(2) If a witness has been, or is to be treated as having been, bound
over conditionally {0 attend the trial, the Attorney-General or the person
committed for trial may give notice, at any time before the opening of the
sessions of the High Court, {o the commitiing magistrate, and, at any time
thereafter, 10 the registear of the High Court, that he desires such witness to
attend at the trial, and any such magistrate or registrar to whom any such
notice is given shall forthwith notify such witness that lie is required so to
attend in pursuance of his recognisance.

{3} The magisirate shali, on committing the accused person for trial,
inform him of his right to require the attendance at the inal of any such
witness as aforesaid, and of the steps which he is required to take for the
purpose of enforcing such attendance. .

{Amended P.49/1964.)
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Admission of previous convictions by accused at conclusion of preparatory
examination.

72. (1)  As soon as the preparatory examination Jias beca concluded, the
pn;secutor shall, if he has information or reasonable grounds for believing
that the accused has previously been convicted of any offence, transmit
direct to the registrar of the High Court for transmission 10 the Attorney-
General particulars of any such alleged previous convichion.

: the Attomey-General determines under section 86 to indict the
accuséf)f‘ogt;:-ial in the H)i(gh'Court, for an offence disclosed by the evidence
taken at the preparatory examinatiom, he may direct any magistrate ;o ;e-
open the preparatory examination for the purpose of ascertaining whether
the accused admits that he was so previously convicted.

{Amended P.49/1964.)

i i i -General’s

1} The magistraie shall, in accordance with the Attorney
directi(on)s, re-open such preparatory examination, inform the accqsed of the
particulars of the allegéd previous conviction and call upon him to admit or

deny that he was so previously convicted.

i i icted, his
4) If the accused admits that he was so prev1_ous_ly convicted,
admis;:io)n shall be reduced to writing and signed by him if he is willing to
sign it, and shall in any case also be signed by the magistrate.

(5) No person except the magistrate, the public prosecuior, the

CRIMENAL LAW AND PROCEDURE; ACT 67/1038
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Discharge of accused when no sufficient case is made out.

73. (1)  When ali the wimesses for the prosecution and for the accused
have been heard, the magistrate shall, if upon the whole of the evidence he
is of opinion that no sufficient case is made out to put the accused upon his
trial, discharge hiny, and in that case any recognisances taken in respect of
such charge shall become void unless, within twenty-cight days, the
Attomey-General, as hereinafter provided, orders that the accused be
committed for trial or that a further examination shall take place.

(2) Notwithstending that the accused hag, afier a preparatery
examination, been so discharged, a warrant for his amest may, upon
information on oath (other than that recorded at such examination), be
issued on the specific instructions of the Aftomey-General by any person
empowered under Part V fo issue warrants of arrest; and upon his arrest a
preparatory examination as to the offence charged and the complicity of
such accused therein shall be commenced afresh.

(3) This section shall not prevent a magistrate from discharging the

accused at any previous stage of the preparatory examination if for reasons
to be recorded by such magistrate he considers the charge to be groundless,
Committal of accused for trial.
74. (1)  If it appears to the magistrate that a sufficient case has been
made ont against the accused to justify his committal for trial for any
offence, he shall commit such accused for trial to the High Cowrt on a
charge to be Specified in his record of the proceedings and shall either
release him on bail where authorized by law, or commit him to goal, there
to be detained uatil brought to trial or until admitted to bail or liberated in
due course of law. (Amended P.49/1964.)

(2) A magistrate may make an order of comumittal or discharge
although part of the examination has been taken by another magistrate and
he has not been present during the whole time during which such
examination has been taken.

Proceedings on admission of guilt,
75. (1) Unless the charge is one of treason or murder, if the accused
when questioned, as provided in section 70 states that he is guilty of the

1 i i d the necessary escort of
acoused, his Jegal adviser, the court interpreter an :
such ac::used shall be present at any proceedings taken by the magistrate

under this section.

charge, then the magistrate shall further say to him the following words or
words of like effect: “Do you wish the witnesses again {0 appear (o give

ceused made under

i . ission or denial by the a
0 o o e the registrar of the

this section shall be (ransmitied as soon as possible to
High Court for transmission to the Attorney-General.

. (7) Due care shall be taken by every officer thgt no tnformation
relative to any alleged previous conviction of the accused is disclosed to any
person, save as provided by this section, until evidence of such previous
conviction is tendered under Part XV.
40

evidence against you at your trial? If you do not, you will now be com-
mitted for sentence instead of being committed for trial”

(2) If the accused in answer to such question states that"he does not
wish the witnesses to appear again to give evidence against him, his
statement shall be taken down in writing and read to him and shall be signed
by him and the magistrate, and shall be kept with the depositions of the
witnesses and senf to the registrar of the High Court for transmission to the
Attorney-General,

(3) In any case mentioned in sub-section (2) the magistrate shall,
instead of committing the accused for trial, order him to be committed for
sentence before the High Court, and in the meantime the magistrate shall by
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his warrant commit him to a gaol to be there safely kept unti] the sitting of

cueh court o until he is admitted to bail or liberated in due course ot: law.

Committal by magistrate if the offence be committed in other than his own

district. _
. : . -

76. If an on charged with any offence has been spm;noned or warm

: te)éﬁ bmugh%bef_orc_ any magistrate of any district other than that

or arres : . | . it
1 i crime or offence is atleged to have been committed; and i
g i on for examination, such

such magistrate sees cause to copmil such pers i sue
1:r1agist:ra'§::l may issue a warrant to commit him either to a gaol in the district
in which the offence is alleged to have been cqmmltted or o a gaol in the
district within which such magistrate has jurisdiction to act, or to any other

gaol. —
Removal of accused from gaol of one district to that fof another. _

7%, The megistrate of any district shall, on application to that effect signed
by the Attorney-General, issue a warrant for the removal of any accused

erson detained on any criminal charge under any legal warrant within the

district to the gaol of another district sPeciﬁed in such
g;giicoaiios:}gr detention tthEil% for further examination, trial or sentence or
umtil liberated or removed therefrom in due course of law.
ittal for further examination. '
%ﬁm (M;I ) J';heﬂ;’;gistrate holding a preparatory examination may from time
to time adjourn such examination, if necessary, for periods not exceeding
fifteen days if the accused is remanded in custody and not exceeding one
month if the accused is not remanded in custody. {Amended P.4_9f 1 ?64.)
{2) Every wartrant of commitment for further examination shall

specify the time when the accused is again to be trought before the

agistrate for examination:
meEs Provided that the magistrate may, with the consent of the gccuse(_‘l,
proceed with the examination before the expiry of the period mentioned n
the warrant. o .
When offence committed on the boundaries of districts or on d journey.
79. (1)  If an offence i8 committed on the boundary or boundaries of two
or more districts, or within a digtance of two t_nﬂes beyond any such
boundary or boundaries, the preparatory examination may be held in any
such district. ‘

(2) If an offence is committed in or upon any vehicle emplcw){cd on
any journey in Swaziland the preparatory examunanon may be held in any
disteict throngh any part whereof or on or within a distance of two r?ﬂes
beyond the boundary whereof such vehicle has passed in the course 0 the
journey during which such offence was commitied.

Districts in which preparaiory examinarioins may be _he%.'aﬂ

80. (13 If am accused is charged with commiting any offence thﬁ
preparatory examination may be held in any district within which suc
offence was committed or within which any act or omission ot event which
is an clement of such offence has taken place or in which such accused was

arrested of is in custody.
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(2) If an accused is charged with theft, or with obtaining by any
offence any property, the preparatory examination may be held in any
district within which any part of such property so stolen or obtained by any
such offence is found in his possession. :

(3) If an accused is charged with an offence which involves the
receiving of any property by him, the preparatory examinstion may be held
in any district within which he has any pert of such property in hig
POSSesSION .

(4) If the facts show that an accused person charged with an offeace
counselled or procured the commission thereof, or after the commission
thereof harboured or assisted the offender, the preparatory examination may
be held in any district within which the preparatory examination in the case
af the principal offender might be held. '

(5) If an accused is charged with kidnapping, child-stealing or
abduction, the preparatory examination may be held in the district in which
such offence took place or in any district through or in which he conveyed
or concealed or detained the person kidnapped, stolen or abducted.

(6) In special cases not falling within subsections (1) to (5) inclusive
the Attorney-General may authorise the preparatory examination to be held
in any other district. _

(7) In ease of any doubt or dispute as to the district in which the
preparatory examination should be held or of any objection on the part of
the accused to the holding of such examination in any particular district, or
where more than one offence is alleged to have been committed by the
accused but in different districts, the matier shall be referred to the
Atiorney-Geperal, who may direct i which district a preparatory
examination or preparatory examinations shall be held, and his direction
shall be conclusive and not subject to appeal to any court.

Discretionary powers of magistrate.

81. A magistrate holding a preparatory examination may —

(@) change the place of hearing of such examination to any other place
within his jurisdiction if, through the inability, from iliness or other cause,
of the aceused or a witness to attend at a place where such magistraie
wsually sits, or if, from any other reasonable cause, it appears desirable to do
so, and may adjourn such examination for that purpose;

(b) if it appears to him to be in the interests of good order or public morals
or of the administration of justice, direct that such preparatory examination
shall be held with closed doors or that (with such exceptions as he may
direct) females or minors or the public geaerally of any class thereof shall
not be penmitted to be present therent, and if a preparatory examination ig to
be held or is being held on a charge referred to in section 66(6) such
magistrate may, at the request of the person against or in connection with
whom such offence charged is alleged to have been committed (or if he is a
1inor, at his request or that of his guardian) whether made in writing before
the commencement of such preparatory examination or orally at any time
during such preparatory examination, direct that every person whose
presenice i not necessary in commection with such preparatory exanunation
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or any person or class of person mentioned in such request shall not be
allowed to be present thereat; o ‘

¢) regulate the course of such examination in any way which may appear
to him desirable and which is not inconsistent wiih this Act or of any other
law, . . .
(dy if it appears 10 such magistrate that it is desirable to try the accuse
summarily, and — o _ , )
()it appears in the course of such examination that the magistrafe’s court o
the district in which such examination is held has jurisdiction to deal
summarily with the offence which is the subject of :sucl? examination; of
(ii)the offence which is the subject of such examination 1s not an offence
with which such court has jurisdiction to deal summarily, apd the prosecutor
substitutes a charge of an offence in respect of which it has such
jurisdiction, .
Jste;p suchn;x.amination and, with Ehe consent of the prosecutor and the
accused, place such accused on trial for such offence before such coml-rt1
presided over by such magistrate, and the evidence already taken at suc
examination shall thereupon be deemed to have been recorded as gvidence
at such trial; and either the prosecutor ot such‘acqused may require any
person who has given evidence at such examination to be recalled for
further examination; and if such accused so requests, any evidence already
taken at such cxamination shall be read to him. (Amended P.3 7/1957)

Bail before conclusion of examination in magfstra!e‘.s discretion.

82, (1)  Untl the warrant for commitment for trial or sentence 18 mac}e
out no prisoner can insist on being admitted to bail, but unless the trial is
one for treason or murder, the magistrate may admit an accused person to
bail before the preparatory examination i3 concluded upon such conditions

as may seem reasonable and necessary I each particular case. (Amended
P.56/19621.) . ‘

(2) If such accused person is admitted to bail before ﬂie preparatory
examination is concluded and does not appear at the time and place
mentioned in the recognisance, the rpagi_sirate may declare such
recognisance forfeited, adjourn such examinatior, and issue a warant for
his apprehengion as hereinbefore provided.

Prosecutor or magisirate to make local inspection and to cause post

moriem and other examinations to be made. ' _

3. (1) The person charged with the prosecution of the magistrate who
conducts (he preparatory examination ghall make any tocal inspections
which the particular circumstances of the case may render necessary, of
cause them to be made; and, in cases of homicide or of serious injury t0 the
person of any individual, shall cause the dead body or the person injured o
be examined by a duly registered medieal practinioner, if such can be
procured, and if not, then by the best qualified person or persens obtainable,

(2) Such practitioner or persox, as the case may be, shall draw up
and subscribe a written statement of the appearances and facts observed on
such examination.
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Al articles to be used in evidence on the trial 1o be labelled for
identification and io be kept in safe custody.

84, The meagistrate conducting the preparatory examination shall cause all
documents and any other articles whatsoever; exhibited by the witnesses in
the course of such preparatory examination and likely to be used in
evidence at the accused’s trial, to be inventoried and labelled or otherwise
marked, in the presence of the person producing them, so that they may be
capable of being identified at such trial, and shall cause all such documents
and articles to be kept in safe custody until such trial so that they may then
be produced. ' o

Records of preparatory examination to be sent to the Attorney-General.

85. (1) The magistrate shall, as soon as possible after the conclusion of a
preparatory examination held by him, transmit a copy of the record thereof
to the registrar of the High Court for transmission to the Attorney-Cienerai
for his congideration,

(2) If the prosecution is by a private party the Attorney-General
shall, if he declines to prosecute at the public instance, transmit such copy
to such private party together with the certificate. mentioned in section 13.
Povers of Attorney-General.,

86. (1)  Afer considering the preparatory examination ransmitted to him

. under section 85 the Attorney-General may —

() decline to prosecute the accused and shali thereupon cause his decision
to be transmitted to the magistrate, who, if the accused is in custody, shall
cause him to be liberated forthwith, or, if he is not in custody, shall inform
him of the Attorney-General’s decision; '

(b) if the magistrate has committed the accused for trial or sentence, indict
the accused for trial before the High Court on a charge of any offence
disclosed by the evidence taken at such preparatory examination and shall
inform the magistrate accordingly;. ) o .
(¢} even if the magistrate lias discharged the accused, indict such accused
for trial before the High Court on a charge of any offence disclosed by the
evidence taken at such preparatory exathination and direct the magistrate so
to commit the accused for trial if, in the Attorney-General’s opinion, the
accused ought to tiave been s0 comunitted, or hé may remit the case under
paragraph (d), and In etther such casé the Attorney-General may order the
magistrate 1o issue 3 wairatit for the re-arrést of such accused if he has been
discharged from custody; or direct that the recognisance shail remain in
operation if such accused has been admitted to bail, or give such other
directions in respect of further proceéedings against such accused as the
Attorfiey-General may think right and determine;
(d) unless the offence to be charged is murder or éason, remit the case to
be dealt with weder its ordinary jurisdiction by the magistrate’s court of the
district in which such preparatory examination was held,
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(¢) unless the offence to be charged is murder or trcason, remit the case to
be dealt with by the magistrate’s court of such district under any incre:
jurisdiction confesred upon it by.any. law governing magistrates’ couris o
by any other law; I T
{f) if any person has been committed for senience under section 75, unless
the offence to be charged is miider of treasor, remit such &438 1o be dealt
with by the magistrate’s court of such district, either vnder its - ordinary
jurisdiction of under any iricreased jorisdictiva conferred upos i by any law
(g) direct the magistrate to fe-opei such preparatory examination and take
firtber evidence generally or in sespect of auy particularmaiers of
(hj take any measures and give any directions for the triaf of the prisoner
before any court he deems most expedient. B S
. {2) The Attorniey-General in Temitting any case 10 2 magistraie’s
court shall state specifically whether be remits such case under sub-section
(D), {&) or (/) and shiall also state spem_ﬁ:capy whcthe;__hﬁ_ _gcmlts’ such' case
to be dealt with under the ordinary jurisdiction of the magistrate’s court or
under any such incréased jurisdiction. T
{3) If a person has been committed to prison by a magistrate®s court
pending the signification of His Majesty’s. pleasurs. under section 163 or
165, the Attorey-Genersl may: direct the magistrate fo . re-open the
iy o W e e ol e L
ricular matter or give any other directions in Fespect O : :
E:.?hich he deems mos%lexpedient {Amended P.56/1962; L.N. 38/1967.)
How remitted cases to be dealtwith. -0 0 : ‘
87. Any case remitted to a magistrate’s court under section 86 shall be tried
by such court in all. respects in accardance with the relevant provisions of
Pars IX, X, XIL, X[, XIV, XV, and XV1, and also in accordance with and
subject to the law. goveming such. court;.and. any, conviction and any
sentence itnposed in respect thereof shall be subject (O review or appeel as
prescribed by sach law. T _ »
Accused to be committed for frial by magistrate before trial in the High
$8. No person shall be tried inr the High Court for any offence unless he has
peen previously commitied for trial by a magisrate, whether or fiot such
committal was, on. the direction of the. Atiorney-General pnder the powers
conferred upon. the Attomey-General by section 86(1)(¢), for ot in respect
of the offence charged in fhe indictment.. . .
. Provided that in any case in which the MOID;B.Y!GEﬂemI: has declined
o prdsacutc,- the. High Court may, upon the application of any private party
described in sections 10 and 11, direct any magistrate to take a preparatory
examination against the accused person: {Amended P.371957) - -
 Provided further that an aceused person shall be deemed to have been

comimittad for, trial for or in. . respect . of the -offence _ﬁc};argecl_ ip the”
indictment, if the depositions. taken before the committing magistrate,

+ an allezation of any. fact or facts upon which such accused might
E‘;:?g]ecﬂ mmﬁiwzd upoﬂythe charge ﬁam_gg’.l in such indictment al_thqugh
the committing magistrate mdy, whes -cornitfing such accused upon such
depositions, have comtinitied him for someé offence other than that charged
i1 sach indictment ot for some otlier offerice not known to the law:

46

Provided also that an accused person who is in actual custody when
brought to iial, or who appears to take his trial in pursuance of any
recognisance cntered into before any magistrate, shall be deemed o have
been duly committed for trial upon the charge stated in such indictment
unless he proves the contrary. _

Summary trial in High Court. : 2
88bis. (N The Chief Justice may, on an ex parte application made
to him in chambers by the Director of Public Prosecutions and on beifg
satisfied that it is in the interests of the administration of justice so o do,
direct that any person accused of baving commitied 2ny offence shall be
tried summarily in the High Court without a preparatory examimation
having been instituted against him. ' ;

 (2) Such summary trial, in the High Court may be held at a time and,
place, determined by the Chief Justice. S

(3) The Director of Public Prosecutions shall not less than 4 days
before the commencement of such summary trial canse to be served on the.
accused a copy of the charge upon which the accused is to be arraigned
together with a brief summary of the substantial facts alleged against the
accused as they appear from the statements of the witnesses for the
prosecution against the accused, and a list of the names and addresses of the
witnesses  he intends calling: at the summary trial on behalf of the
progecution; : : :

Provided, further, however, that the omission of the name or address
of any witness from such list shall in no way effect the validity of the trial.

(4) This section shall apply in respect of any offence committed
before or afler the commencement of this Order. '
Persons committed for trial or sentence entitled to receive capy of
depositions of witnesses. S
89, Every accused person who is committed for trial or sentence for any
offence, shall be entitled to demand, and to have within a reasonable time,
from the person who has the lawful custody thereof @ copy of the
depositions of the witnesses upon which he has been so committed and of
his own statement and evidence (if any); and the person who hag the lawful
custody of such depositions, stafements and evidence shall deliver a copy
thereof to such person or his attorney or agent on payment of & reasonable
sum not exceeding eight cents for each folio of one hundred words, or, if
counsel is assigned by the court to defénd the accused pro deo, shall deliver
a copy thereof to the acoused or such counsel free of charge:

_ Provided that, if such demand is not made before the day appointed
for the comimencemient of the trial of the person on whosé behalf such
demand is made, such person shall not be entitled to have any such copy of
depositions, unless the judge presiding at such trial is of opinion that such
cgpiy may be made and delivered without delay or incomvenience to such
trial:

Provided further that such judge may, if he thinks fit, postpone such
trial by reason of such copy not having been previously had by such
accused. :
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Persons under trial may inspect depositions without chargeat frial.

o . ._ - . .. ) .- N Lo C_— .lwi' t’
. Bvery accused person shall bo entitled at the time of his trial to ifispec
?w'(:thgo'ut:fcc or rcw';)xd, all depositions {or copies t.he_rgct)_wluch_ h_avfe bteen
taken, and the statement made or evidence given, at the preparatory

examination by such person. )

Record of evidence in absence of accused. _ -
e 4t he
e after a preparatory examination has COMMENCEL, P2

accused hhs'a‘b‘;co'ﬁded and that there is no immediate prospect of a___n_'_est.l,%g

him. or if the dccused conducts himself in such o mapner, hat £ e

preparatory examination cannot in the opimon of t}ig___:pagistl-atc pr_opc:h y

proceed in the présence of such accused, the magistrate: may o ede

instruction of the Attorney-General examine, in the abserice of the aa:flut'].s1 1,

the witnesses (if any) produced on behalf of the prosecuhpn and recon . eir

depositions. ' _ _ o - :

Duxy bf ﬁwgistraie to take depositions as 10 alleged offence in cases where

the actual affender not known or suspectgd._ : .

at an}I'. time: ufion the request lc{:flthe Tocal
i ho is likely to qive

i ecutor, require the attendance of any person w il
E:‘;S:tgfiaplrg:idénce as to any supposed offence, whether or not it is lgnogn or
suspected who the person is by whom such, offence has been commitied.

9. (1 - Ev:fy magisraie may,

(2). Sections 61 to 64 inclusive shall apply. in respect of persons
required to attend and give evidence under _thJ_.s sectl:on.

Access to accused by friends and legal advfser;.

)y j i o manggement of prisons or
ggiéal(s})the f?':lebﬁ‘g: tattsl E);llzgﬁ;ﬁngfg altioacﬂclﬁsed pelgson shall have access
tohim. o : o :
| {2) An ac::t.:useii.ﬂpersoﬂ shall be qnti’t}ed to the assistance of his legal
advisers while the preparatory examnation 18 being held.

True copy afwaﬂant of commfrmenf tobe furﬁi&hea' to prisoners under a
penalty of one hundred rand. 2

1 person i nmitted ial or sentence, he shall
{1} If an accused person 18 committed for tria en _
g: -e{mi)ﬂed to demand a true copy of the warrani ﬁpm the officer who _1?111136
beater Bhereof or kecper of the gaal in which he is detained, who s_h;ifhe
lisble to Pﬁy’ by way of penalty a sum not exceeding 0ne h_t_;ndrad sand if | E
refuses to give such copy within six hours after it is demanded by suc
accused or his legal adviser.

(2) Such penaity shall be recoverable by civil proceedings at the suit

of such accused person.
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PART VIIL
| BAIL
A. — AFTER PREPARATORY EXAMINATION IS CONCLUDED

Power of the High Court regarding bail.

95. (1) Notwithstanding any other law the High Court shall be the only
Court of first instance to consider applications for bail where the
accused is charged with any of the offences specified in the Fourth, the
Fifth Schedules or under subsection 95 (6).

(2 Notwithstanding any other law the High Court may, subject to
this section and section 96 of this Act, at any stage of any proceedings
taken in any court or before any magistrate in respect of any offence,
admit the aceused to bail.

{3) Subject to the provisions of this Act, the High Court shall,
where an accused person is charged with any ‘of the offences listed in
the Fourth Schedule, if it determines that the circumstances warrant
that the accused may be admitted to bail, admit the accused to bail and
fix the amount of bail in an amount not less than E15, 0600 (Emalangeni
fifteen thousand}, in addition to any other conditions it deems fit.

(4) Where the court Is satisfied that substantial and compelling
circumstances exist which justify that the amount of bail be fixed in an
amount less than E15 000, it shall enter these circumstances on the
record of proceedings and may therenpon fix the amount of bail at such
lesser amount,

(5) Where an accused person is charged with any of the offences
listed in the Fourth Schedule and it appears to the Court, or the
prosecution submits to the satisfaction of the Court, that aggravating
circumstances exist, or where 2n accused person is charged with any of
the offences listed in the Fifth Schedule, and the Court is of the opinion
that the circumstances warrant that the accused may be admitted fo
bail, subject to the provisions of this Act, admit the accused to bail and
fix the amount of bail in an amount not less than E50 000 (Emalangeni
fifty thousand} in addition to any other conditions it deems fit,

(6) Where an accused person is charged with any effence, other
than the offences covered by the provisions of this section but not
excluding an offence under the Theft of Motor Vehicles Act, 1991, the
amount of bail to be fixed by the Court shall not be less than half the
value of the property or thing upon which the charge relates or is based
upon and where the value cannot be ascertained without dny form of
speculation the Court may, for purposes of this subsection, without or
with the assistance of any person the Court deems could be of
assistance to it, also fix an amount te be the value of the property or
such thing,

(T) Where the High Court refuses an application for bail, it may

_ upen application give appropriate directives to expedite the procedure

under scetion 88 bis.
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(8) The refusal fo grant bail and the detention of an accused in
custody shail be in the interests of justice where one or more of the
grounds under the provisions of section 06(4) are established.
(Amended, A.4/2004)

Bail application of accused in court.
06.(1) In any court- )

(2} an accused person who is in custody in respect of an offence shall,
subject to the provisions of section 95 and the Fourth and Fifih
Schedules, be entitled to be released on bail at any stage preceding the
accused’s conviction in respect of such offence, unless the court finds
that it is in the interests of justice that the accused be detained in
custody: )

(h) subject to section 95, an accused who desires to be released on bail
may make a written application in the form of a petition, or in any
other form if the court so directs, to the appropriate court;

(¢) subject to the provisions of section 95, the court referring an accused to
any other court for trial or sentencing retains jurisdiction relating to
the powers, functions and duties in respect of hail in terms of this Act
unti! the accused appears in such other court for the first time and
where the commitment is on a warrant issued by the High Court, it
shall only be competent o apply for bail to the High Court;

(d) if the question of the possible release of the accused on bail is 1ot raised
by the accused or the proseculor, the court shall ascértain from the
accused whether the accused wishes that questiont to be considered by
the court.

(2) 1nt bail proceedings the court-

{a) may posipone any such proceedings;

(b} may, in respect of matters that are in dispute between the accused and
the prosecutor, enquire in an informal manner the infermation that is
needed for its decision or order regarding bail;

(¢) may, in respect of matters that are in dispute between the accused and
the prosecutor, require of the prosecutor or the accused, as the case
may be, that evidence be adduced;

(d) shall, where the prosecutor does not eppose bail applications in the High
Court in respect of matters referred to in subsections (12)(a) and
{12)(b), reqnire of the crown's counsel to place on record the reasons
for not epposing the bail application.

(3) If the court is of the opinion that it does not have reliable or
sufficient information or evidence at its disposal or that it Iacks certain
important information to reach a decision on the bail application, the
presiding officer shall order (hat such information er evidence be
placed before the court.
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{4) The refusal to grant bail and the detentivn of an accused in
custody shall be in the interests of justice where one or more of the
following grounds are established-

(a) where there is a likelihood that the accused, if released on bail, may
endanger the safety of the public or any particular person or may
commiit an offence listed in Part [T of the First Schedule; or

{b) where there is a likelihood that the accused, if released on bail, may
attempt to evade the trial;

(¢) where there is a likelihood that the accused, if released on bail, may
attempt to influence or intimidate witnesses or to conceal or destroy
evidence;

(d) where there is a likelihood that the accused, if released on bail, may
undermine or jeopardise the objectives or the proper functioning of the
criminal justice system, including the bail system; or

(¢) where in exceptional circumstances there is a tikelilood that the release
of the accused may disturb the public order or undermine the public
peace or security.

(5) In considering whether the ground in subsection (4) (a) has
been established, the court may, where applicable, take inte account the
following facturs, namely-

(a) the degree of violence towards others implicit in the charge against the
accused;

() any threat of violence which the accused may have made (o any person;

(¢} any resentment the accused is alleged to harbour against any person;

{d) any disposition to viclence on the part of the accused, as is evident from
past conduct;

(¢} any dispesition of the accused to commit offences referred to in Part 11
of the First Schedule as is evident from the accused’s past conduct;

(f) the prevalence of a particular type of offence;

() any evidence that the accused previously committed an offence referred
to in Part 1I of the First Schedule while released on bail; or

() any other factor which in the opinion of the court should be taken into
account,

(6) In considering whether the ground in subscction {4)(b} has
been established, the court may, where applicable, take info account
the following factors, namely- .

(a) the emotional, family, commuauity or occupational tics of the accused to
the place at which the accused shall be tried; :

{b) the assets held by the accused and where such assets are situated;

{c) the means, and travel documents heid by the accused, which may enable
the accused to leave the country;

(d) the extent, if any, to which the accused can afferd to forfeit the amount
of bail which may be set;
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(e) the question whether the extradition of the accused could readily. be
effected should the accused flee acress the borders of the Kingdom of
Swaziland in an attempt to evade trial;

(f) the nature and the gravity of the charge on which the accused shall be
tried;

{g) the stjrength of the case against the accused and the in'centive tha}t the
accused may in conseguence have to attempt to evade his or her. trial;

(h) the nature and gravity of the punishment which is Likely to be imposed
should the accused be convicied of the charges against him or her;

(i) the binding effect and enforceability of bail conditions which may be
imposed and the ease with which such conditions could be breached;. or

(i) any other factor which in the opinion of the court should be tgken into
account. _

(7 In considering whether the ground in subsection (4)}{c) has
been established, the court may, where applicable, take into account the
following factors, namely- )

{a) the fact that the accused is familiar with the identity of witnesses and
with the evidence which they may bring against him or her;

(b) whether the witnesses have aiready made statements and agreed to
testify; _

(c) whether the investigation against the accused has already been
completed; )

(d) the relationship of the accused with the various witnesses and the extent
to which they could be influenced or intimidated; .

(e) how effecfive and enforceable bail conditions prohibiting
communication between the accused and witnesses are likely to be;

{f) whether the accused has access o evidentiary material which is to be

presented at his or her trial;

{g) the ease with which evidentiary material could be concealed or

destroyed; or .

() any other factor which in the opinion of the court should be taken into
accoint.

(8) In considering whether the ground in subsection (4){d) has
been established, the court may, where applicable, take into account the
following factors, namely- .

(a) the fact that the accused, knowing it to be false, supplied falsF
information at the time of his or her arrest or during the bail
proceedings;

(b) whether the accused is in custody on another charge or whelher the
accused is on parole (where applicable); . .

{¢) any previous failure on the part of the accused to C(}mpl).f with ba!l
conditions or any indication that he or she will not comply with any bail
conditions; or '

(d) any other factors which in the opinion of the court s_hould be taken into
account.
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(9} In considering whether the ground in subsection {4){e) has
been established, the court may, where applicable, take info account the
following factors, namely- :

{a) whether the nature of the offence or the circumstances under which the
offence was committed is likely to induce & sense of shock or outrage in
the community where the offence was committed;

(b) whether the shock or cutrage of the community might lead to public
disorder if the accused is released; .

(¢) whether the safety of the accused might be jeopardized by his or her
release;

{d) whether the sense of peace and security among members of the public
will be undermined or jeopardized by the release of the accused;

(e} whether the release of the accused will undermine or jeopardize the
pubiic confidence in the criminal justice system; or

(f) any other factor which in the opinion of the court should be taken into
account.

{10) In considering the question in subsection (4) the court shall
decide the matter by weighing the interests of justice against the right
of the accused to his or her personal freedom and in particuiar the
prejudice the accused is likely to suffer if he or she were to be detained
in custody, taking into account, where applicable, the following factors,
namely- .

{a) the period for which the accused has already been in custody since his
or her arrest;

(b) the probable period of detention until the disposal or cenclusion of the
trial if the accused is not released on bail;

{¢) the reason for any delay in the disposal or conclusion of the trial and
any fault on the part of the accused with regard to such delay;

(d) any financial loss which the accused may suffer owing to his or her
detention;

(e) any impediment fo the preparation of the accused’s defence or any
delay in obtaining legal representation which may be brought about by
the detention of the accused;

(D the state of health of the accused;

(g) the age of the accused, especially where the accused is under sixteen (16)
years;

(h) where a womnan has murdered her newly born child; or

(i) any other factor which in the opinion of the court should be taken into
account. :

(11) Notwithstanding the fact that the prosecation dees not
oppose the  granting of bail, the court has the duty, contemplated in
subsection (10) tu weigh up the personal interests of the accused against
the interest of justice.

(I12) Notwithstanding any provision of this Act, where an
accused is charged with an offence referred to-
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14)

{a) in the Fifth Schedule the court shall order that the accused be detaimed

in custody until he or she is dealt with in accordance with the law,
unlese the accused, having been given a ressonable opportunity to do
so, adduces evidence which satisfies the court that exceptional
circumstances exist which in the interest of justice permit his or her

release;

(h) in the Fourth Schedule but not in the Fifth Schedule the court shall

(a)

order that the accused be detained in custody uniil he or she is dealt
with in accordance with the law, unless the accused, having been given
a reasonable opportunity to do so, adduces evidence which satisfies the
court that the inferests of justice permit his or her release.
(13) Notwithstanding any law to the contrary-

if the Director of Public Prosecutions intends charging any person
with an offence referred to in the Fourth Schedule or Fifth Schedule,
the Director of Public Prosecutions may, irrespective of what charge is
noted on the charge sheet, at any fime before such person pleads to the
charge, issue a written confirmation to the effect that the Director of
Public Prosecutions intends to charge the accused with an offence
referred to in the Fourth Schedule or Fifth Schedule;

(b) the written confirmation shall be handed in at the court in question by

the prosecutor as soon as possible after the issuing thereof and forms
part of the record of that court; and

(c) whenever the question arises in a bail application or during bail

proceedings whether any person is charged or is to be charged with an
offence referred to in the Fourth Schedule or Fifth Schedule, a written
confirmation issued by the Director of Public Prosecutions under
paragraph (a) shall, upon its mere production at such application or

proceedings, be prima facie proof of the charge to be brought against

that person.
Notwithstanding any law to the confrary-

{a) in bail proceedings the accused, or the legal representative, is compelied

to inform the court whether-
(i) the accused has previously been convicted of any offence; and
(ii) there are any charges pending against the accused and whether  the
accused has heen released on bail in respect of those charges;

(b) where the legal representative of an accused on behalf of the accused

submits the information contemplated in paragraph (a), whether in
writing or orally, the accused shall be required by the court to declare
whether he or she confirms such information or not;

(¢} the record of the bail proceedings, excluding the information in

paragraph (a) shall form part of the record of the trial of the accused
following upon such bail proceedings and where the accused elects to
testify during the course of the bail proceedings the court shall inform
the accused of the fact that anything the accused says, may be nsed
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against him or her at the trial and such evidence becomes admissible in
any subsequent proceedings; and '

(d) an accused who intentionally or wilfully-
(iYfails or refuses to comply with the provisions of paragraph (a); or
(i) furnishes the court with false information required in terms of

(a)

paragraph (a), commits an offence and is Liable on conviction to a fine
not exceeding E5000 (Emalangent five thousand) or to imprisonmeit
f‘“’ a period not exceeding two years, or to both the fine and
imprisonment. '
(15) The court may mike the release of an accused on

Pail subject to conditions which, in the court’s opinion, are in the
interests of justice.

' (16} The court releasing an accused on bail in terms of this
section, may order that the accused-
files 2 Government Revenue Office receipt with the clerk of the court er
the registrar of the court, as the case may e, or with a Correctional
Services Department official at the prison where the accused is in
custody or with a police official at the place where the accused is in
custody, refleciing that the sum of money determined by the court in
question has been paid; or

(b) shall furnish a gnarantee, with or without sureties, that he or she will

pay and forfeit to the State the amount that has been set as hail, or that
which has been increased or reduced in terms of subsection (19), in
circumstances in which the amount would, had it been deposited, have
been forfeited to the State,

an Notwithstanding anything to the contrary contained
in any law, ne accused shall, for the purposes of bail proceedings, have
access to any information, record or document refafing to the offence in
question, which is contained in, or forms part of, a police docket,
including any information, record or document which is held by any
police official charged with the investigation in question, unless the
court otherwise directs and this subsection shall not be construed as
denying an accused access 1o any information, record or document to
which the accused may be entitled for purposes of the trial, at the time
of the trial.

(18) Any court before which a charge is pending in respect of
which bail has been granted, may at any stage, whether the ball was
granted hy that court or any other court, on application by the
prosecutor, add any further condition of bail-

{a) with regard to the reporting in person by the accused at any specified

time and place to any specified person or autherity;

(b) with regard to any place to which ke accused is forbidden t¢ go;
(¢} with regard to the prohibition of or control over communication by the

accused with witmesses for the prosecution;
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(d) with regard to the place at which any decument may be served op him

under this Act;

(e) which, in the opinion of the court, will ensure that the proper

administration of justice is not placed in jeopardy by the release of the
accused;

(D which provides that the accused shall be placed under the supervision of

(2)

a probation officer or a correctional official.
(19) Subject to the provisions of this Act- _

any court before which a charge is pending in respect of
which bail has been granted may, upoen the application of the
prosecutor or the accused, subject to the provisions of sect_iom{s 95 ()
and 95 {4),increase or reduce the amount of bail so detex:mmed, or
amend or supplement any condition imposed under subsection (15) or
(18) whether imposed by that court or any other coart, anq.i may, where
the application is made by the prosecuter and the accused is not present
when the application is made, issue a warrant for the arrest. of the
accused and, when the accused is present in court, determine the

application;

(b) if the court referred to in paragraph (a) is a superior court, an

application under that paragraph may be nmade tq any judge of that
court if the court is not sitting at the time of the application.

(20) The court dealing with bail proc?e.dings as
contemplated herein or which imposes any further condition under
subsection (18) or which, under subsection (19), amends the amount of
bail or amends or supplements any condition or refuses to do so, shall
record the relevant preceedings in full, including the conditions
imposed and any amendment or supplementation thereot: and where
sich conrt is 3 magistrate’s court, any document purporting to .be an
extract from the record of proceedings of that court and purporting to
be certified as correct by the clerk of the court, and which sets out the
conditions of bail and any amendment or supplementation thereof,
shall, on its mere production in any court in which the relevant charge
is pending, be prima facie proof of such conditions or any amendment
or supplementation thereof. .

(21) In this section, a refusal to admit an accused to bail after
commitment to trial shall be without prejudice to the righ.ts of th‘c
private party inentioned in sections 10 and the proviso to section 108 is
subject section 95 and this section.

Rules and regulations.

97. The Minister, in consultation with the Chief Justice, may make
regulations respecting the operation of sections 95, 96 and for this Pz}rt,
and may also amend any Schedule to this Act for the better carrying

into effect the objectives of this Act and where necessary the Chiel

Justice may make rules to give effect to the objectives of this Part,
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Magistrate to determine whether the offence is bailable and notify the bail
in twenty-four hours,

98. (1)  Every magistrate to whom an application for bail is made under
section 96 shall within five days thereof if the offence is bailable by him, fix
the amount of the bail to be given or after consideration of such application
may refuse to grant bail. (Amended P.73/1961.)

(2) In determining whether the offence for which the accused has
been committed is bailable or not by him, the magistrate shall, in the
ordinary case, take the charge against the accused as he finds it on the face
of the warrant of commitment.

Refusal of bail from the unceriain issue of act committed.

99, If a doubt arises concerning the degres and quality of the offence from
the uncertain issue in the case of an injury of which it cannot be foretold
whether the person injured will die or recover, every judicial officer to
whom application for bail is made may refuse to grant it until all danger to
the life of the person injured is at an end.

Conditfons of recognisances.

109, (1) The recoguisance which is taken on the admission of an
accused person to bail under the preceding sections of this Part shall be
taken by the court or judiciat officer {as the case may be) either from such
accused alone or from such accused and one or more sureties in the
discretion of the court or judicial officer according to the nature and circum-
stances of the case.

(2) The conditions of such recognisance shall be that the prisoner
shall appear and undergo any further examination which the magistrate or
the Attorney-General may consider desirable and also answer to any
indictment that may be presented, or charge that may be made, against him
in any court for the offence with which he is charged at any time within a
period of twelve months from the date of such recognisance; that he will
also attend during the hearing of the case and to receive sentence; and that
he will accept service of any summons or waming to undergo further
examination and any such indicoment of charge, notice of trial, and
summons thereon and any other notice under this Act at some certain and
convenient place within Swaziland by him chosen and therein expressed,
and in addition the court or judicial officer may impose such further
conditions upon such recognisance as may seem reasonable and necessary.
(Amended P.56/1962.)

(3) Such recognisance shall continue in force notwithstanding that
for any reason, when the trial takes place, no verdict is then given, unless
the indictment or charge is withdrawn. -

On failure of accused fo appear af trial, recognisance (o be forfeited.

101. If upon the day appointed for the hearing of a case it appears by
the return of the proper officer or by other sufficient proof that a copy of the
indictment and notice of trial or, in case of a remittal to a magistrate’s court,
the summons of warning has been duly served or given and the accused
does not appear after ke has been three times, in or near the court premises,
calied by name, the prosecutor may apply to the court for a warrant for the
apprehension of such accused, and may alse move the court that such
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accused and his sureties (if any) be called upon their recognisance, and, in
defaull of his appearance, that it may be then und there declared forfeited;
and any such declaration of forfeiture shall have the effect of a judgment on
euch recognisance for the amounts {herein named against such accused and
his sureties respectively.

B (1). — IN CAsES TRIED BY MAGISTRATE'S COURTS

(Amended A.14/1991.)

Power fo admit to bail, nature of bail and provision in case of default,
102. (1) Subject to the provisions of section 95 and 96, if a
criminal case before a magistrate’s court is adjourned or postpened and the
accused remanded, such court or any officer presiding over it may, in its or
his discretion, admit the accused to Pail in manner herein provided: (Added,
A.472004)

Provided that the accused shall not be remanded for more than fifteen
days if not in custody, of for more than cight days if in custody. (Amended
P.73/1961) _ .

(2) Subject to the provisiens of section 95 and 90, if a magistrate’s
court or any officer presiding over it decides to admit an accused person to
bail under this section, a recognisance shall be taken from such accused
alone or from such accused and one or more sureties, as such court or
presiding officer may determine, tegard being had to (he mature and
circumstances of the case. (Added, AA2004)

(3) The conditions of such recognisance shall be that such accused
shall appear at a time and place to be specified m wniting and as often as,
and at such intervals not exceeding fifteen days as may be mecessary
thereafter within a period of six months, unti! final judgment 10 his case has
been given, (o answer the charge of the offence alleged against him or the
charge of any other offence which may appear to the Arlo'mey-(“‘rgneral o1
the local prosecutor to have been committed by him and in addition such
court or judicial officer may impose such further conditions upon such
recognisance as may secin reasonable and necessary in each particular case.
(Amended P.56/1962; P.49/1964.) ‘

4y Ifit appearsto such court or officer that default has been magle in
the conditions of any recognisance taken before it or him, it or he may issue
an order declaring such recognisance forfeited, and such order shall have
the effect of a judgment on such recognisance for the amounts therein
named against the person admitted to bail and his sureties respectively.

B (2). — BAIL IN RESPECT OF TuEFT AND KINDRED OFFENCES

(Added A.14/1991.)
Conditions of bail for theft and kindred offences.
102A. () Notwiihstanding the provisions of subparts A and B(1)
of this Part the amount of bail fo be given by a magistrate n fespect of theft
or any kindred cffence shall be —
(¢) E500 if the value of the property in respect of which the offence is
committed is £2,000; or
(b} one half of the value of the propetty in respect of which the offence is
committed if the value of the property exceads E2,000.
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{1bis) Notwithstanding any provisions of this Act the deposit of the
amount of bail given under subsection (1) shall be made in cash only.
(Added A.8/1992.)

(2) Notwithstanding the provisions of subparts A and B(1) of this
Part a magistrate shatl not admit to bail on recognisance any person charged
with theft or any kindred offence, if the value of the property in respect of
which the offence is committed is E2,000 or more.

(3) For the purposes of this section theft and kindred offences
include the following offences —

(a) theft either at common law or under any statute;

(& robbery;

(c) arsomn;

(d) breaking or entering any premises wilh inlent to commit an offence
either at common law or under any statute;

(¢) receiving of any stolen goods or property knowing the same to have
been stolen;

(i fraud, or
(g) forgery or uttering of forged document knowing it to be forged.
{Added A.14/1991.}
C. — GENERAL FOR ALL CRIMINAL CASES
Excessive bail not required.
103. Subject to section 102A, the amount of bail to be taken in any

case shall be in the discretion of the Court or judicial officer to whom the
application to be admitted to bail is made:

Provided that no person shall be required to give excessive bail and
the amounts specified under section 93 shall not he construed as
excessive, (Added, A.4/2004)

(Amended A/14/1991.)
Appeal to High Court against refusal of or excessive hail.
104. Subject to the provisions of section 95 and 95, if an accused
person considers himself aggrieved by the refusal of any magisirate or
magistrate’s court to admit him to bail, or by such magistrate or coust
having required excessive bail, he may apply in writing to a judge who shall
make such order thereon as to him in the circumstances of the case seems
just, {(Added, A.4+2004)
Power of the High Court to admif {0 bail.
105. (Repealed, A.4/2004)
Insufficiency of sureties.
106. Tf, through mistake, fraud, or otherwise, insufficient surcties have
been accepted or if they afterwards become insufficient, the court or judicial
officer granting the bail may issue a warrant of arrest directing that the
acoused be brought before it or him and may order him 0 find sufticient
sureties, and on his failing so to do may commit him to prison.
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Release of sureties.

107. (1 All or any sureties for the attendance and appearance of
an accused person released on bail may at any time apply to the court or
judicial officer before whom the recognisance was entered into to discharge
such recognisance either wholly or so far as it relates to them.

(2} On such application being made, the court or judicial officer
shall issue a warrant of arrest directing the accused to be brought before it
or him.

(3} On the appearance of the accused pursuant to the warrant or on
his voluntary surrender, the court or judicial officer shalf direct the
recognisances to be discharged either wholly or so far as it relates to the
applicants and shall call upon such accused to find other sufficient sureties
and, if he fails to do so, may commit him to prison.

Render in court.

108. The sureties may bring the accused into the court at which he is
bound to appear during any sitting thereof and then, by leave of such court,
render him in discharge of such recognisance at any time before sentence,
and such accused shall be commitied to a gacl there to remain until
discharged by due course of law:

Provided that such court may admit such accused person to bail for
his appearance at any time it deems meet.

Sureties not discharged until sentence or discharge of the accused.

109. The pleading or conviction of any accused person so released on
bail shall not discharge the recognisance which shall be effectual for hisg
appearance during the trial and until sentence is passed or he is discharged:

Provided that the court may commit such accused to a gaol upon his
trial or may require new or additional sureties for his appearance for trial or
sentence, as the case may be, notwithstanding such recognisance; and such
commitment shall be a discharge of the sureties.

Death of surety.

110. If a surety to a recognisance dies before any forfeiture has been
incurred, his estate shall be discharged from all liability in respect of the
recognisance, but the accuscd may be required to find a new surety.

Person released on bail may be arrested if about to abscond.

111, If an accused person has been released on bail under this Part,
any magistrate may, if he sees £it, upon the application of any peace officer
and upon information being made in writing and upon oath by such officer
or by some person on his behalf that there is reason to believe that such
accused is about to abscond for the purpose of evading justice, issue his
warrant for the arrest of such accused, and afterwards, upon being satisfied
that the ends of justice would otherwise be defeated, commit him, when so
arrested, to gaol until his tdal.

60

Deposit instead of recognisance.

112, (1) If any person is required by any court or judicial officer
to enter into recognisances with or without sureties under this Act, such
court or judicial officer may, except in the case of 2 bond for good
behaviour, instead of causing such recognisances to be entéred into, permit
him or some person on his behalf to deposit such sum of money as such
court or judicial officer may fix.

(2) Conditions in writing shall be made, in respect of such deposit of
money, of the same nature as the conditions prescribed by this Part in
respect of recognisances, and all the provisions of this Part prescribing the
circumstances in which recognisances taken from the accused alone shall be
forfeited and his arrest if about to abscond, shall apply mutatis mutandis i
respect of any such deposit of money. (Amended P.49/1964.}

(3} Unless, the accused person is under arrest —
(@) as the result of a warrant of a court; or

(b) on a charge of treason, murder, sedition or subversive activities or a
conspiracy or an attempt to commit any such offence;

a policeman of or above the rank of sergeant may, if a judicial officer is not
readily available, admit him to bail at a police station, upon his entering inte
a recognisance containing such terms and conditions including those
refating to sureties or a deposit of a sum of money, as such policeman may
fix; and the provisions of subsection (1) and (2) as te conditions and for-
feiture shall, mutatis mutandis, apply in respect of a recognisance made
under this subsection.

(Amended A.15/1967; P.49/1964.)
Review of forfeiture of bail.
113, The High Court may on the application of any aggrieved person
or of its own motion review any order of forfeiture made under this Part and
may confirm such order or may remit the whole or any part of the amount
ordered to be forfeited thereunder.
(Amended P.49/1964.)
PARTIX

INDICTMENTS AND SUMMONSES

A. — INDICTMENTS B4 THE HIGH COURT
Charge in the High Court to be laid in an indiciment.

T4, (1) If a person charged with an offence has been committed
for trial of sentence before the High Court, the charge shall be in writing in
a document called an indictient. .

(2) If the prosecution is at the public instance such indictment shall
be in the name of, and shall be signed by, the Attorney-General.

(3) If the prosecution is a private one, such indictment shall be in the
name of the party at whose instance it is preferred (who must be described
therein with certainty and precision) and shall be signed by such private
party or by counsel on his behalf
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(4) Two or more persons may not prosecute in the same indictment,
unless they have been injured by the same offence.

(5) The service upon an accused persod of any indictment, fogether
with any notice of trial thereof, shall be made by the person and in the

manner provided by rules of court.

When the case is pending.

115. As soon as the indictment in any criminal case brought in the
High Court has been duly lodged with the registrar thereof, such case shall
be deemed to be pending in such court.

B. — SUMMONSES AND CHARGES N MAGISTRATES’ COURTS

Lodging of charges in a magistrate’s court.

116. If a public prosecutor has, by virtue of his office, determined to
prosccute any person in a magistrate’s court for any offence within the
jurisdiction of such court, he shall forthwith lodge with the clerk of such
court a statement in writing of the charge against such person, de_scnbmg
fiim by his name, place of abode and occupation or degree, and setting forth
shortly and distinctly the nature of such offence and the time and place at

which it was committed.

Summons in magistrate’s court.

117 (1) The clerk of the magistrate’s court shall, upon or afler
the lodging of any charge, at the request of the prosecutor, issue and deliver
to the messenger of the court a summons to the person charged to appear to
answer such charge, together with so many copies of such summons as
there are persons to be summonsed.

(2) Subject to any law, the service upon accused persons of any
summons or other process in a criminal case in a magistrate’s court shall be
made by the prescribed officer, either by detivering it to the accused
personally or, if he cannot conveniently be found, by leaving it at his place
of business, or most usual or last known place of abode with some adult
inmate thereof, (Amended P.49/1964.)

(3) If, upon the day appointed for the appearance of any persoen to
answer any charge, he fails to appear, and the court is satisfied wpon the
return of the person required fo serve the summons that he was duly
summoned, such court may, at the request of the prosecutor, issue a warrant
for the apprehension of such person, and may also impose on him for his
default a Fine mot exceeding ten rand or in default of payment thercof

imprisonment not exceeding one month.

(4) Such court may, upon cause ghown, remit any fine or
imprisonment imposed under this sub-section.

(5) If the accused is a Swazi ordinarily resident in Swazitand it shall
be regarded as a sufficient summons to attend such court if such accused is
duly warned through his chie f, sub-chief or headman to appear, and p‘mof g)f
such waming shalt render the accused liable to the penalties preseribed in
this section in the event of his failure to appear at the appointed time.
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Charge in magistrate’s courts.

118, (1) Unfess the accused is warned in the manner described in
section 117(3), in all summary trials in any magistrate’s court, the charge
shall be entered upon the summons, containing the name of every accused
person, with the name of the offence with which he is charged and the
necessary particulars thereof concisely stated.

(2} At the trial such charge shall be read out to the person charged,
who shall be called upon to plead thereto, and his plea shall be recorded
theraon,

(3) The accused or his legal adviser shall be entitled at all reasonable
times to inspect the charge stated in the summons.

Charges in remitied cases.

119. (1) If any case has been remitted by the Attorney-General
to be dealt with by a meagistrate’s court, it shall, with all convenicnt
dispatch, cause the accused to be brought before it.

{(2) If the accused has been released on bail, such court shall cause a
natice 10 be served on him stating that such case bas been remitted to it to
be dealt with and requiring him to appear on the day appointed for the trial.

(3) Such notice shall be served in the same manner as a criminal
summons; and if such accused does not so appear, his bail shall be estreated
and he may be apprehended and brought before such court as in the case of
a person who has not appeared upon a criminal summons.

C. — GENERAL FOR ALL COURTS
Joinder of counis.
120. 1) Any number of counts for any cffences whatever may
be joined in the same indictment or summons. (Amended K.O-1-C.
35/1973.)

(2} If there are more counts than one in an indictment or summons
they shall be numbered consecutively and each count may be treated as a
separate indictment o1 SUMMONS.

(3) If the court thinks it conducive to the ends of justice to do so, it
may direct that the accused shall be tried upon any one or more of such
counts separately.

: {4) Such order may be made either before or in the course of the
trial.

(5) The counts in the indictment or summons which are not then
tried shall be proceeded with in all respects as if they had been found in a
separate indictiment or summeons.

(6) If it is alteged that, on divers occasions during any period, any

person has committed against or in respect of any one person an offence of
which unlawful carnal connection or any indecent act of whatever nature is
an element, the indictment or summons may charge in one count that the
accused committed the offence on divers occasions during such period.
Where it is doubtfid what offence has been commiltted,
121. If by reason of any uncertainty as to the facts which can be
proved, or for any other reason whatever, it is doubtful which of several
offences is constituted by the facts which can he proved, the accused may
be charged with having commiited all or any of such offences and any
number of such charges may be tried at once, or such accused may be
charged in the aliernative with having committed some or one of such
offences.
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Essontials of indictment or SUmmons.

122, (1) Subject to the provisions hereinafter contained and
subject also to any special provision contained in any law relating to any
particular offence, each count of the indictment or summons shall set forth
the offence with which the accused is charged, in a manner, and with
sufficient particulars as to the alleged time and place of committing such
offence and the person (if any) against whom and the property (if any) in
respect of which such offence is alleged to have been committed, as are
reasonably sufficient to inform such accused of the nature of the charge.

(2) In criminal proceedings in the High Court or any magistrate’s
court —

(@) the descripiion of any offence in the words of any statutory enactment
or statutory regulation creating such offence, or in similar words, shail be
sufficient; and

(b) any exception, exemption, proviso, excuse or qualification, whether it
does or does not in the same section accompany the description of the
offence in the statutory enactment or statutory regulation creating such
offence, may be proved by the accused but need not be specified or
negatived in the indictment or summons, and, if so specified or negatived,
no proof in relation to the matter so spectfied or negatived shall be required
on the part of the prosecution.

(3) If any of the particulars herein referred to are gnknewn to the
prosecutor it shall be sufficient to staie such fact in the indiciment or
SUMMONS.

It shall be sufficient fo allege the dales berween which thefls took place.

123, Any indictment or summons in respect of theft may allege that
the property stated to have been stolen was taken at divers times between
any two certain days named theremn, and, vpon such indictment or
summans, proof may be given of the theft of such property upon any day or
davs between such two certain days.

Indictment, etc., may charge general deficiency.

124. In an indictment or summons in respect of the theft of money or
in respect of the theft of any properiy by a person entrusted with the custody
of care of such property, the accused may be charged and proceeded against
for the amount of a general deficiency, notwithstanding that such general
deficicncy is made up of any number of specific sums of money or of any
number of specific articles, the taking of which extended over any space of
time.

Not necessary 1o specify particular coin or bank-note sfelen.

125. Tn every indictment or summons in which it is necessary fo make
averment as to any monay or any bank-note it shail be sufficient 10 describe
sach money or bank-note simply as money, without specifying any
particufar coin of bank-note, and such averment, se far as regards the
description of such property, shall be sustained by proot of any amount of
coin or of any bank-note, although the particular species of coin of which
such amount was composed
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or the particulas nature of such bank-note is not proved, and, in cases of
money or bank-notes obtained by {alse prelences or by any other unlawful
act, by proof that the offender abtained any coin or any bank-note or any
portion of the value thereof, although such coin or bank-note may have been
delivered fo him in order that some part of the value thereof should be
returned to the party delivering it or to any other person, and such part has
been returned accordingly.

Indictments, etc., for giving faise evidence.

126. (1 In an indictment or summons in respect of an offence
which relates Lo taking or administering an oath or engagement, or (0 giving
false testimony, or to making a false statement on solemn declaration or
otherwise, or fo procuring the giving of false lestimony or the making of a
false statement, it shall not be necessary to set forth the words of such oath
or engagement of testimony or statement, but it shall be sufficient to set
forth the purport thereof or so much of the purport thereof as is material; nor
shall it be necessary to allege in apy indictment or summons, of to establish
at the trial, that such false testimony or statement was material to any issue
to be tried in the proceedings in connection wherewith it was given or made,
or that it was to the prejudice of any person.

(2) In an indictment Or summons which relales to giving false
tesimony or procuring or atlempting to procure the giving of false
testimony, it shall not be mecessary to allege the jurisdiction or state the
nature of the authority of the Court or tribunal before which or the officer
before whom such false testimony was given ot intended or propesed to be
given. '

(3} If a person has made any statement on oath whether oraily or in
writing, and he thereafter on another oath makes another such statement
which is in conflict with any such first-mentioned statement, he shall be
guilty of an offence and may, on an indiciment or summons alicging that he
made the two conflicting statements and upon proof of those two gtatements
and without proof as to which of such statements was fatse, be convicted of
such offence and punished with the penalties prescribed by law for the
crime of perjury, uniess it is proved that when he made cach statement he
helieved it to be true. (Amended A,41/1968.)

Presumption that accused possessed particular qualification or acted in a
particular capacity.

127. If an act or omission constitutes an offence only if commiued by
2 person possessing a particular qualification or quality, or vested with a
particular authority, or acting m a particular capacity, a person charged with
such offence upon an indictment or summons alleging that he possessed
such qualification or quality or was vested with such authority or was acting
in such capacity shall, at his trial, be deered to have possessed such
qualification or quality or to have been vested with such authority or to have
been acting in such capacity at the time of the commission of the alleged
offence, unless at any time during the trial he or his representative expressly
denies such allegation in the court trying the case, or such allegation is
digproved:

Provided that if after the prosecutor has closed his case such
allegation is so denied or evidence 15 led to disprove it, the prosecutor may
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adduce any evidence and submit any argument in support of such allegation
as if he had not closed his case. Rules applicable to particular indictments,
etc. 128,

(1) In an indictment or summens in respect of an offence relating to
a testarnentary instrument, it shall not be necessary to allege that such
instrument is the property of any person.

(2) In an indictment or summons 1 respect of an offence relating to
anything fixed in a square, sireet or open place or in a place dedicated to
public use or omament of to anything in or taken from a public place or
office, it shall not be necessary to allege that the thing in regpect of which
such offence was committed is the property of any person.

(3) In an indictment or summeons in respect of an offence relating to
a document which is evidence of title to land or an interest in land, such
document may be described as being evidence of the title of the person or
one of the persons having an interest in such land to which such document
relates, and the land or part thereof shall be described in a manner s fficient
to identify it.

(4) In an indictment or summons in respect of the theft of anything
whatsoever let on hire 1o the offender, such thing may be described as the
property of the person who actually Jet it on hire.

(5} In an indictment or summons against a person employed in the
public service in respect of an offence committed with respect to anything
which came into his possession by virtue of his employment, the thing in
question may be described as the property of the Government. (Amended
L.N.38/1967.)

(6) In an indictment or summons in respect of an offence committed
as to anything in the occupation or under the management of any public
officer or commissioner, such thing may be described as belonging to such
officer or commissioner without naming him.

(7) In an indictment or summons in respect of an offence committed
as regards any property, movable or immovable, whereof any body
corporate has by law the management, controt or custedy, such property
may be described as belonging to such body corporate.

(8) In an indictment or summons in respect of an offence as regards
any property, if it is uncertain to which of twe or more persons such
property belonged at the time such offence was committed, such property
may be described as being the property of one or other of such persons,
paming each of them, but without specifying which of them, and such
indictment or summons shall be sustained, so far as regards such allegation
of ownership, upon proof that at the time when such offence was committed
such property belonged to ome or other of those persons without
ascertaining which of them.

(9) In an indictis 4 or summons in respect of the theft of any
property, if such property ivas not in the pbysical possession of the owner
thereof at the time when such theft was commitied, but was in the physical
possession of another person who had the custody thereof on behalf of such
ovmer, it shall be sufficient to allege that such property was in the lawful
custody or under the lawful control of such other person.
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(10)In an indictment or summons, in which any trade mark or forged
trade mark is intended to be mentioned, it shall be sufficient, without further
description and without any copy or facsimile, to state that such trade mark
or forged trade mark is a trade mark or forged trade mark.

{11)In an indictment or summons for house-breaking, or for entering
any house or premises with intent to comimit an offence, whether the charge
be made under the common law or under a statute, such indictment or
summons may cither state the offence which it is alleged the accused
intended to commit or may aver an intent to commit an offence to the
prosecutor unknown.

(12)In an indictment or summons for robbing or theft from any
grave, whether in a cemetery or burial place or not, it shall not be necessary
to allege that any dead body or portion thereof or anything whatever in the
grave is the property of any person.

Companies and co-partnerships may be named in indictments by their style
or firm.

129, () If it is necessary in any indictment or suminons (o name
any company, firm or partnership, it shall be sufficient to state the name of
such company or the style or fitle of such firm or partnership without
naming any of the officers or shareholders of such company, or any of the
partners in such firm or partnership, and an individual trading under the
style or title of a firm may be described by such style or title.

(2) If two or more persons are not partiers but are joint owners of
property it shall be sufficient to name one of them adding the words “and
another” or “and others”, as the case may be, and to state that such property
belonged to the person so named and another or others, as the case may be.
Means or instrument by which act is done need not be stated.

130. It shall not be necessary to set forth in apmy indictment or
summons the manner in which, or the means or instrument by which, any
act is done, unless such manner, means or instrument is an essential element
of the offence.

In indictment for murder or culpable homicide charge as fo fact sufficient.
131. Tt shall be sufficient in every indictment for murder to charge that
the defendant did wrongfulty, unlawfully, and maliciously kili and nwurder
the deceased, and it shall be sufficient in every indictment for culpable
homicide to charge that the defendant did wrongfully and uniawfully kill
the deceased.

In indictment for forgery and other cases copy of insiument not necessary.
132. (1 In an indictment or summons in respect of forging,
uttering, stcaling, destroying, concealing, or otherwise unlawfully dealing
with any instrument, it shall be sufficient to describe such instrument by any
name or designation by which it is usually known or by the purport thereof,
withont setting out any copy or [acsimile thereof, or otherwise describing it
or stating its valve.

(2) In all other cases, if it is necessary tc make any averment, in any
indictinent or summons as to any instrument, whether such instrument
consists wholly or in part of writing, prini or figures, it shall be sufficient (o
describe it by any name or designation by which it is usually known or by
the purport thereof, without setting out any copy or facsimile or the whole
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or any part thereof, unless its wording is an element of the offence. Certain
particulars not required in case of an offence relating to insolvency. ‘

133. In an indictment or summons in respect of an offence relating tc}
an insolveni, it shall not be necessary to sei forth any debt, a(;td ;
insolvency, adjudication or ather proceedings in any court, o; any Orn s
warrant or document made or issucd out of or by the authority of any court.
Allegation of intent to defraud withowt alleging whom it is intended to
defraud. .
134, (1)
respect of — ' . . . "
(a} forging, uttering, offering, disposing of or putting off any instrume
whatsoever;

() theft by means of false pretences; _ ‘ , .

(¢) obtaining anything by means of a fraudutent trick or device or any other

fandulent means, . .

(d) inducing, by means of any such trick or device or fraudulent means, the

payment or delivery of any moaey or thing; or, o -

{¢) attempting to commit of procure the commission of any S\.chh offence;

to allege that the accused did the act with intent to defraud without alleging

the intent of the accused to be to defraud any particular person. ‘

(2} In any such offence it. shall not be necessary (o fmﬁnt;anth?_
owner of the property in question or to set forth the details of the trick o
device. .. = .. . | !
Persons implicated in same offence or fransaction may bg charged I'og‘et er.
135. (1y ' Any number of persons charged with comm:jq}?g oi
with procuring the comniission of the same offence, alghough at di cécn
times, or with having, after the commission of such offence, harboun; o1
assisted the offender, and any number of persons charged with ‘;eccwmgl
although at different times, any property which has been obtained by mea‘nﬁ
of an offence or any part of any property so obtained, may be charged wit
substantive offences in the same hldi_cnpent or summions and may bchtncd
together, notwithstanding that the principal offender or the person who so
obtained the property is not included in the same indictment or summons or
js nat amenable lo justice. ‘

(2) Any person who counsels or procurcs another to commit ﬁn
offence, or who aids anosher in commitiing an offe;nce, or who atter the
commission of an offence harbours or assists th_e qftender, may be charg{:’d
in the same indictment or summons with Fhe pnnmpql cffender and mayth &
iried with him or separately or may.be indicted and tried separately, whel e:
such principal offender has or fias not been convicted, or i or 18 nO
amenable to justice. . ‘ .

(3) Tf any person in faking part ot bl_elng cpncemed in any transaction
commits an offence and any other person 1 taking part or being concerned
in the same transaction commits a different offence, both such persens may
he charged with such offences in the same indictment or summons and may
be tried thereon jointly.

It shall be sufficient in any indictment or summons i
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PART X
PROCEDURE BEFORE COMMENCEMENT OF TRIAL
A, —IN THE HiGH COURT
Persons commitied to be broughi to trial at the first session provided 31
days have elapsed from commiiment.
136, {1) Subject to the provisions of this Act as to the
adjournment of a court, every person committed for trial or sentence whom
the Attorney-General has decided to prosecute before the High Court shall
be brought to trial at the first session of such court for the tral of criminal
cases held after the date of his commitment, or else shall be admitted to bail,
if thirty-one days have elapsed between such date of commitment and the
timre of holding such session, unless —
{a} the court is satisfied that, in consequence of the absence of material
evidence or for some other sufficient cause, such trial cannot then be
proceeded with without defeating the ends of justice; or
{b) before the close of such first session an order has been obtained from
the court under section 137 for his removal for trial elsewhere.

(2) If such person is not brought to trial at the first session of such
court held afier the expiry of six months from the date of his commitment,
and has not previously been removed for trial elsewhere, he shall be
discharged from his imprisonment for the offence in respect of which he has
been committed.

(3} For the purposes of this section a person shalt not be deemed ¢o
have been commitied for trial in any casc in which the Atiorney-General
has, under section §6, orderad a further examination to be taken, until such
further examination has been completed.

(4) The accused, with his own consent in writing and with the
consent of the Attorney-General, may be brought to trial at any time afler
his commitment notwithstanding that such period of thurty-one days has not
expired.

Change of place of trial.

137. {1 If an indictinent has been presented against an accused
person in the High Court, the judge may, upon application by or on behalf
of the Attormmey-General or by or on behalf of the accused, order that the
trial shall be held at some place other than that specified in such indictment
and at a time to be naimed in the order.

(2} If any order is made under this section, the consequences shall be
the same in all respects and with regard to all persons as if the Attorney-
General had decided to prosecute the accused at the place named in the
order and at the time specified therein, and if he has been admitted to bail,
the recognisances of such bail are to be deemed to be extended to such time
and place accordiagly.

{3) The recogmsances of any person bound to attend as witness are
in like manner to be deemed to be extended to such time and place.

{4) Notice of such time and place must be given to auy persons
bound by the recognisances, otherwise their recognisances cannot be
forfeited. -
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95.148-144¢

Such prisoners not brought to trial at second yession afier commitment
entitled to discharge from imprisonment.

138. s If a case has been removed for trial elsewhere and the
accused is in custody, the court granting the order of removal shall wsue a
warrant directing his transmission forthwith to the gaol of the district to
which such case has been reraoved. .

{2) The accused shall be brought to irial at the next criminal session
of the court to which the case has been removed, or otherwise shall be
discharged from his imprisonment for the offence for which he was
transmitted for trial.

B. — MAGISTRATE’S COURT

Commencement of proceedings if accused is in custody.

139. If a person who was arrested upon a cﬁryﬂnal charge is brought
up before a magistrate’s court in terms of section 30 of 33(5), such
magistrate’s court shall forthwith commence his trial or a preparafory
examination upon such charge or, if the matter is cognisable by another
court, remand him to such court.

(Amended P.49/1964.)
(. — GENERAL FOR ALL COURTS

Persons brought before wrong courl.

140 (1) If on the trial of a person charged with any offence
before the High Court oF any magistrate’s cowrt it appears that he is not
properly triable before such court, he is not by reason thereof entitled to be
acquitted, bui such court may, at the request of the acgused, direct that Tie be
iried before a proper court and way remand him for trial accordingly.

(2) If he does not make such request the trial shall proceed and the
verdict and judgment shall have the same effect in all respects as if such
court had originally had jurisdiction to &y the accused.

(3) This section shall not affect the right of the accused to plead to
the jurisdiction of a court.

Trial of pending case may be postponed.

141. Subject to section 136 in a case (0 be wried by the ‘High Court,
and subject to section 102 m a case to be tried by a magistrate's court, any
court before which a criminal trial is pending may, if it is necessary or
expedient, posipone such mal until a time, and place, and upon terms,
which to such court seem proper, and ﬁmh_cr postponements may, if
necessary and expedient, be made from time (0 time.

(Amended P.49/1964.)

Adjournment of trial.

142. If it is necessary and expedient, a trial be adjourned at any period
thereof, whether evidence has or has not been given.
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Powers of court on posiponement or adjournment.

143, (1) If a tral is so pastponed of adjourned, the court may
direct the accused to be detained unti! liberated in accordance with law or
admit him 1o bail or extend his bail, if he has already been admitted to bail,
and may extend the recognisances of the witnesses.

(2} 1f the trial of an accused who is not in custody, and who has not
been admitted to bail, is so postponed or adjourned he shall be deemed to
have been served with a summons to appear at the time and place to which
such trial was postponed or adjourned.

Accused to plead to the indictment or summons.

144, Subject to section 312, the accused shall, upon the day appointed
for his trial or sentence upon any indictment or summons, appear in court,
or if he is in custody he shall be brought into court, and shall be informed in
open court of the offence with which he is charged as set forth in the
indictment or summeons, and shall be required to plead instantly thereto,
unless there is an indictment or summons and the accused has objected so to
plead, and the court finds that he has nmot been duly served with a copy
thereof:

Provided that such court may at the request of the prosecution or the
accused or of its own motion, postpone the taking of a plea if it considers

this to be necessary in the interests of justice. (Amended P.49/1964.)

Effect of plea.

145, If the accused is indicted in the High Court after having been
admitted 1o bail, his plea to the indictment shall, unless the court otherwise
directs, have the effect of terminating his bail and he shall thereupon be
detained in custody until the conclusion of the trial in the same manner in
every respect as if he had not been admitted to bail,

Objections to indictment, etc., how and when to be made.

146. (1) Every objection to an indictment or summeons for any
formal defect apparent on the face thereof shall be taken before the accused
has pleaded but not afterwards.

(2) Every court before which any such cbjection is taken for any
formal defect may, if it is thought necessary, and the accused is ot
prejudiced in his defence, canse the indictment or summons to be forthwith
amended in such particular by some officer of the court or other person, and
thereupon the trial shall procecd as if no such defect had appeared.

Exception.

147, (1) If the accused excepts only and does not plead, the court
shalt proceed to hear and determine the matter {orthwith,

(2) If such exception is overruled he shall be called upon to plead to
the indictment or SUMMONS.

(3) If the accused pleads and excepts together, the court shall decide
whether the plea or exception is first disposed of.
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Certain omissions or imperfections not o invalidate an indictment, ofc.
148. No indictment or summons in respect of any offence shall be
held insufficient — o
(@) for want of the averment of any matter which it is unnecessary to prove;
{b) because any person mentioned therein is d_c&gnatcd by a name of office
or other descriptive appellation instead of by his proper name; _
(c) because of an omission to state the time at which such offence was
committed, if time is not of the essence of such offence;
(d) because the offence is stated to have been co!nmirtcd on a day
subsequent to the fodging of the indictment or the service of the summons
or on an impossible day or on a day that never happened;
(€) for want of, or imperfection in, the addition of any accused or any other
person; or, ‘ '
(i for want of the statement of the value or price of amy mattet or thing or
the amount of damage, injury or spoil if such value or price or amount of
damage, injury or spoil is not of the essence of the offence: ‘
Providsd that if any particular day or period is alleged in any
indictment or summons as the day or period during which any act or offence
was committed, proof that such act or offence was commiited on any ather
day or time not more than three months before or after the day or period faid
therein shall be taken to support such allegation if time is not of the essence
of the offence: )
Provided further that in the case described in the last preceding
proviso, proof may be given that the act or offence in question was
committed on a day or time more than three months before or after the day
or period stated in such indictment or summons, unless it i¢ made to appear
to the court before which the trial is being held that the accused is likely to
be prejudiced thereby in his defence upon the merits: and o
Provided also that if the court considers that the accused ls.lﬂicly to
be thereby prejudiced in his defence vpon the merits it shall reject such
proof, and the accused shall be in the same plight and condition as if he had
not pleaded.

Proceedings if defence be an alibi. _
149, (1) If in any case the defence of the accused is that

commonly called an afibi, and the court before which the trial is helq
considers that such accused might be prejudiced in making such defence if
proof were admitted that the act or offence in question was ?on}xnincd on
some day or time other than the day of time stated in the indictment or
summons, then, although the day or time proposed to be proved is within a
period of three months before or after the day stated in such indictment or
summons, such court shall not withstanding section 148, reject such _proof
and thereupon the same consequence shall take place as is mentioned in the
last proviso to that section. : o

(2) If in any case no day is stated in the indictment or summons or
an impossible day or a day that never happened, the accused may, at any
time before pleading, apply to the court in which he is indicted or charged,
and such court shall, upon being satisfied by affidavit or otherwise that such
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accused is likely to be prejudiced in hig defence upon the merits, unless
some day or time were stated, make such order in that behalf as in the
circumstances of the particular case may seem just.

Indictments, etc., for libel.

150. No count for publishing a blasphemous, seditious, obscene, or
defamatory libel, or for selling or exhibiting any obscene book, pamphlet,
newspaper or other printed or written niatter, shall be open to objection or
decmed insufficient on the ground that it does not set out the words thereof:

Provided that the court may order the particulars to be furnished by
the prosecutor stating what passages in such book, pamphlet, newspaper,
printing or writing are relied on in support of the charge.

Court may order delivery of particulars.

151, N Either before or at the trial, the court may, if in any case
it thinks fit, direct particulars to be delivered to the accused of any matier
alleged in the indictment or summons, and may, if necessary, adjourn such
trial for the purpose of the delivery of such particulars.

(2) Such particulars shall be delivered to the accused or to his
counsel or attorney or agent without charge, and shall be entered in the
record; and the trial shall proceed in all respects as if the indictment or
sumnmons had been amended in conformity with such particulars.

(3) In determining whether a particular is required or not, and
whether a defect in an indictment before the High Coust or on reinitlal to a
magistrate’s court is material to the substantial justice of the case or not, the
court may have regard to the preparatory examination.

Motivon to quash indictment, elc.

152, {1} The accused may, before pleading, apply to the court to
quash the indictment or sammons on the ground that it is calculated to
prejudice or embarrass him in his defence.

(2) Upon such motion the couri may quash the indictment or
summons, or may order it to be amended in such manner ag the court thinks
just, or may refuse o make any order thereon.

{3) If the accused alleges that he is wrongfully named in the
indictment or summons, the court may, on being satisfied by affidavit or
otherwise of such error, order it to be amended,

Notice of motion 1o quash indictment, etc., and of certain pleas io be given.

153. (1) If the accused infends to apply to have an indictment or
summons quashed under section 152, or to except, or to plead any of the
pleas mentioned in section 155, except the plea of guilty or not guilty, he
shall give reasonable notice (regard being had to the circumstances of each
particular cage) to the Attorney-General or his representative if the trial s
before the High Court, or to the public proseculor if the trial is before a
magistrate’s court, or if the prosecution is & private one, to the private
prosecutor, stating the grounds upon which he seeks to have the indictment
or summons quashed or upon which he bases his exception ot plea.
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(2) Any such notice may be waived by the Attomey-General, of such
prosecutor as the ¢asc may be: _ _
Provided that, on good canse shown, thc‘ court may dispense with
such notice or adjoumn the trial to enable such notice to be given.
Certain discrepancies between indiciment, e(c., and evidence may be
corrected. o
154, (1) If, on the trial of any indictment or SEMMOoNS, there
appears to be any vasiance betweett the statement therein and the evidence

offered in proof of such staternent, oOr if it appears that any words or
particulars which ought to have been inserted in the indictment or Summons
have been omitted, or that any words or partlcl}lars which ought to have
been omitted have been inserted, or that there is any other error i spc!n
indictment or summons, the court may at amy tme before judgment, if it

considers that the making of the necessary amendment in such indictment or
summons will not prejudice the accused in hl_s bdefencc, order such
indictment or summons to be amended, sc far as it 13 necessary, by some
officer of the court or other person, both in that part thereof where the
variance, omission, insertion, or eITeT CCCUIS, and in every other part thereof
which it may become necessary to amend. ‘

(2) Such amendment may be made on any terms as to postponing the

trial which the Court thinks reasonable. .

(3) The indictment or summons shall thereupon be amended in
accordance with the order of the court and, after any such arrgenc_imem, the
trial shall proceed at the appointed time upon the amended indictment of
cummons, in the same manner and with the same consequences in all
respecis as if it had been originally in its amended form.

(4) The fact that an indictment or summons has not been amended as
provided in this section shall not, unless the court has refused to allow the
amendment, affect the validity of the proceedings thereunder.

Fleas. ‘

155. (1) If the accused does not object that he has not been duly
seeved with a copy of the indictment or sumumons, of apply to have it
quashed under section 152, he shall either plead to it, ot except (0 it on the
ground that it does not disclose any offence cognisable by the court,

(2) If he pleads he may plead either — .

() that he is guilty of the offence charged or, with the concurrence of the
prosecutor, of any other offence of which he might be convicted on such
indictment or SUIMMONS;
() that ke is not guilty; ‘ _ .
{c) that he has already been convicted of the offence with which he i8
charged; ‘ { '
() that he has already been acquitied of the offence with which hc_ is
charged;
{e) that he has received the Royal pardon for the offence charged;
(f) " that the court has no jurisdiction to ry him for such offence; or
(g) that the prosecutor has no titte to prosecute.
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(3) Two or more pleas may be pleaded together except that the plea
of guilty cannot be pleaded with any other plea 10 the same charge.

(4) The accused may plead and except together.

(5) Any person who has once been called upon to plead to any
indictment or surmmons shall. cave as is specifically provided in this Act or
in any other law, be entitled (0 demand that he be either acquitted or found
guilty.

Truth of defamatory matter to be specially pleaded.

156. (1) Any person charged with the unlawful publication of
defamatory matter, who sets up as a defence that the defamatory matter is
true and that it was for the public benefit that the publication should be
made, shall plead that matter specially, and may plead it with any other plea
except the plea of guilty.

(2) Notice of such plea shall, unless waived, be given as provided in
section 155,

Person commiited or remiited for sentence.

157. (1) If a person has been committed to the High Court by a
magistrate’s court for sentence, or his case has been remitied by the
Attorney-General to a magistrate’s court for sentence, he shall be called
upon to plead to the indictment or summons in the same manner as if he
had, in the case of such committal, been committed for trial, and, in the case
of such remittal, as if he were being tried summarily, and may plead either
that he is guilty of the offence charged or, with the concurrence of the
prosecutor, of any other offence of which he might be convicted on such
indictment or SUMMONS,

(2) Ifhe pleads that he is not guilty, the High Court ghall, upon being
satisfied that he duly admitted before the magistrate’s court that he was
guilty of the offence charged, and was so guilty, direct 2 plea of guilty to be
entered ot enter such plea notwithstanding his plea of not guilty.

(3) A plea so entered has the same effect as if it had been actually
pleaded.

(4) Ifthe High Court is not su satisficd, or if notwithstanding that the
accused pleads guilty it appears upon an examination of the depositions of
the witnesses that he has not in fact committed the offence charged or any
other offence of which he might be convicted on the indictment or
summons, the plea of not guilty shall be entered and the trial.shall proceed
as in other cases when that plea is entered.

Aceused refusing to plead.

158, (1) If the accused, when called upon to plead W an
indictment or sumymons, will not plead or answer directly thereto, the court
may, if it thinks fit, order a plea of not guilty to be entered on behalf of the
accused. )

(2) A plea so entered has the same effect as if it had been actually
pleaded.

75




CRIMINAL LAW AND PROCEDURE: ACT 67/1938
s5.153-155

“medical practifioner” means a

“piace of safe custody” means any

jcient plea of former conviction or acquitial.

Statement of accused suf . ion o
159 In any plea of a former conviction oF acguittal it sha{! be
v;:ﬁ";cfent for an accused to state that he has been fawfully convicied or
acquitretf (as the case may be) of the offence charged.

Trial on plea lo the jurisdiction. ‘
123 d Upon a plea to the jurisdiction of the court, the court shall

roceed to satisfy itself in such manner and upon such evidence as it thinks
fit, whether it has jurisdiction or not.
raised by plea to be tried. .
isg ?gs If the accused pleads any plea or pleas, other than the pl‘iai; Of
uil'ty or a plea to the jurisdiction of the court, he shall, by such plea wi ouh
Eny further form, be deemed to have demanded that the 1ssue raised by suc
Jeas be tried by the court.
plea or ple i .
R
OCEDURE IN CASE OF THE INSANITY O
o INCAPACITY OF AN ACCUSED PERSON

Interpreiation in Part AL
162. For the purposes o
requires —

f this Part unless the contexi otherwise

medical officer attached to any place of safe

custody or any medical practittonier from whom a judicial officer requires

ion: and, _ ‘ |
i v ental or other hospital, prison or any other
place of safe custody.
(Amended P.4971964.) ‘ ;
iy by court as to insanity of accused. o

fg;lf”’y ] (h If in the course of a trial or prepargtpry ?xammatclion Ltt:::i
udici has reason to believe that the accused 15 0 unsound mi
ﬁfil?s;s;gﬁ:;tly incapable of making his defence, he shall enguire into the
fact of such unsoundness. .

(2) If the judicial officer is of opinion th_at the accused is of unsound
mind, and consequently incapable of making his defence, he shall postpone

further proceedings in the case.

(3) If the case is one i which bail may be granted, the judicial

officer may release the accused person on sufficient security‘bcir}g‘ gmin
that he will be propetly taken care of and prevented frc;;nfdom;i ;1}{:1(11']1:; i :i
i i carance before th .
nself or to any other person and fqr l!ls' app he & '
lciufﬁcer or such other officer as the judicial officer may appaint in that

behalt,

(4) If the case is one in which bail may not be granied or if sufficient

ity i i judici d the accused in custody
ty is not given, the judicial officer may reman : ] :
i?fdu;glllsreporgt to the Aftorney-General for the information of His I\J%ajesatgi~
who may otder the accused 10 be confined during His pleasure i a place o
safe custody. ,
(Amended P 49/1964, 1L.N.38/1967.)
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Defence of insanity at preparatory examination.

164. If the accused person appears to be capable of making his
defence at the tume of a preparatory examinasion the magistrate,
notwithstanding that it is alleged that such accused person was insane at the
time when the act in respect of which he is charged was committed so as not
to be regponsible according to law for such act, shall proceed with the case
and if the accused person ought in the opinion of the magistrate otherwise 1o
be committed for trial, the magistrate shall so commit him,

{Amended P.49/1964.)

Defence of insanity at trial.

1685, (1) If an act either of commission or omission is charged
against any person as an offence and it is given in evidence on the uial of
such person for such offence that he was insane so as not to be tesponsible
according to law for his act at the time when it was done, and if it appears to
the court before which such a person is tried that he did the act but was
insane as aforesaid at the time when he did it, the court shall return a special
finding to the effect that the accused did the act charged, but was insane as
aforesaid when he did it.

(2) If a spectal finding is returned the court shall report (o the
Attorney-General for the information of His Majesty and shall meanwhile
order the accused to be kept in custody as a criminal lunatic in such place
and in such manner as i1 directs.

(3) His Majesty may order such persen to be cenfined during His
pleasure in a place of safe custody. (Amended P.49/1964; LN, 38/1967)

(4) Notwithstanding anything in this section, in the case of such
spectal finding by a magistrate, his finding shall be subject in the ordinary
course to review by the High Court and the provisions of section 8% of the
Magistrate's Court Act, No, 67 of 1938, shall muwatis mutandis apply
thereto. {Added K.O-1-C. 34/1976.)

(5) Any person in respect of whom a special finding has been made
under this section shall have the same right of appeal or review as if he had
been convicted of the offence with which he has been charged. (Added
K.O-1-C. 34/1976.)

Resumption of examination or wial.

166. (N 1t any preparatory examination or trial is postponed
under section 163, the court may, at any time, résume such preparatory
examination or trial and require the accused person to appear or to be
brought before the judictal officer, and if the judicial officer considers him
capable of making his defence, such preparatory examination or trial shall
proceed. .

(2} If the judiciat officer considers the accused Lo be still incapable
of making his defence, he shall act as if the accused were brought before
him for the first time.

{Amended P.49/1964.)

Certificate of medicafl officer as to fitness to plead.

167. - () If the medical officer in charge of the place of safe
custody in which an accused person is confined under section 163 certifies
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to the Attorney-General that the accgacci person is capable of making his
defence, the Attomney-General shall direct that the — ‘ o
{a) preparatory examination of trial be resumed under section 166; or
tion be stopped under section 6. ‘

?2)) P[f:e;:ﬂiﬁcabe of the medical ‘officer under subsection (1} shall be
receivable in evidence.(Amended P.49f’ 19(;;4.)

secution be stopped under scetron 0. _ ’
© pr?;)em"}ll'lc ccrtiﬁcitc of the medical officer under subsection (1) shal]
be Teceivable in evidence.
(Amended P.49/1964.)

ry in absence of accused. ‘
fggmfy " Any enguiry into the fact of the unsoundness of mind of any

i i f the accused person if
der this Part may be beld in the absence © Srson
[le?égj?:(liig?al officer is satisfied that owing to the state of such aceused’s mind
it would be in the interests of the safety of such accused or of other persons
or i the interests of public decency that he should be absent.
(Amended P.49/1964.)

' ers from place of safe custody. ,
{g‘;mf ﬁAn {a)ccuse:d person in cone place of safe custody may be

transferred to another place of safe custody by any person having authority
1o make a transfer berween such places.

ded P.49/1964.)
Amende PaRrT XIE

PROCEDURE AFTER COMMENCEMENT .OF TRIAL
A, — IN THE HIGH COURT AND MAGISTRATE S COURTS
f%?mm tri?!tswo or more persons are charged in the same mdlctmentﬂ(]:r
summons, whether with the same offence or wntt_w d1‘fie1em offences, t?’
coust may, at any time during the trial on the application of the pros;c;ﬁe?n
or of any of the accused, direct that the trial of the accused, gr l::mly o them
shall be held separately from the trial qf the other or others of them, a;‘nsu(;h
such purpose may abstain from giving a judgment as to any 0

accused. }
Defence by counsel, cte. ‘ _ . .
17{ }Every pérson charged with an offence 1s entitled to make his

defence at his trial and to have the witnesses examined of cross-examined
i ral r sntative:
by his counsel, or other legal represen . ,

’ provided that an accused person under the age of sixtecn ycarslma)i
be assisted at his trial before a magistrate’s court, by his natural or ega
guardian, and any accused person who in the opimion pf the cou;t 1req{;ur§z’
the assistance of another person may, with the perpussion of such court,
sa assisted. _ ) N
172 {1 Every criminal trial shall take place, and thf; withiesses
shall subject te this Act or any other law, give their evidence viva vo:,fi,: in
open court in the presence of the accused, unless he so conducts hn_nsrl:) : ag
t render the continuance of the proceedings i his presence impracticable.
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{2) In such event the court may order him ro be removed and may
direct the trial to proceed in his absence.

(3} If the accused absents himself during the trial without leave, the
court may direct a warrant to be issued to arrest him and bring him before
the court forthwith.

(4} The court may, at any time during the trial, order any person who
is to be called as a witness (other than the accused himself) to leave the
Court and remain absent until he is called and to remain in Court after his
evidence has been given.

(5) The High Court may, if it thinks fit, and any magistrate’s court

may, if it appears to such court 10 be in the interests of good order or public
morais or of the administration of justice, direct that a trial shall be held
with closed doors or that (with such exceptions as the court may direct)
females or minors or the public generally or any class thereof shail not be
permitted to be present thereat; and if an accuscd person is to be tried or is
on trial on a charge referred to in section 66(6), the court may, at the request
of the person against or in connection with whom the offence charged is
alleged to have been commited (or if he is a minor, at the request of such
person or of his guardian), whether made in writing before such tral or
orally at any time during such trial, direct that every person whose presence
is mot necessary in connection with such tral, or any person or class of
person mentioned in the request, shall not be permitied to be present thereat.
No informarion of trial of certain offences to be published.
173. ) If an accused is tried upon a charge referred to section
66(6) no person shall subject to subsection (3} at any time publish by radio
or any documment produced by printing or any other methad of
multiplication any information relating to such trial or any information
disclosed thereat, unless the judge or officer presiding at such trial has, after
having consulted the person against or in connection with whom the offence
charged is alleged to have been committed (or if he is a minor, his
guardian), given his consent, conveyed in a document signed by himseif or
by the registrar or clerk of the court, to such publication.

(2} Any person contravening sub-section (1) shall be guilty of an
offence and liable on conviction to a fine not exceeding ane hundred rasd or
imprisonment not exceeding three months or both,

(3} The prohibition contained in sub-section (1) shall not apply to
the publication in the form of a bona fide law report of any information
relating to or disclosed at any such trial which is necessary to report any
yuestion of Jaw raised during such trial or during any proceedings resulting
therefrom, and any decision or ruling given by any court on such question:

Pravided that such report does not mention the name of the person
tried or of the person against or in connection with whom or the place where
the offence in question was alleged to have been committed or of any
witnesses at the trial.

Conduct of trial. .
174. (1) In any trial, before any evidence is given, the prosecutor
iIs entitled to address the court for the purpose of explaining the charge and
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opening the evidence intended to be adduced for the prosecution, but
without comment thereon. _ ‘

(2) The prosecutor shall then examne the wimesses for the
prosecution and put i and read any documentary evidence which may be

isgible, _
adﬂHSF;B] The prosecutor may also, m the case of a trial before the High
Court and in a case remitted to a magistrate’s court & be dealt witly, read
any evidence given by the accused as well as his stalement made in the
presence of the magistrate at the preparatory examination. .

(4) If at the close of the case for the prosecution the Court considers
that there is no evidence that the accused commiited the offence charged or
any other offence of which he might be convicted thercon, it may acquit and
discharge him. (Amended P 49/1964, A, 14/1991.) '

(5) At the close of the evidence for the prosecution the proper officer
of the court is required to ask the accused, or tf more than cne, each of
them, or his lega! representative, if any, whether he intends to adduce
evidence in his defence. _ _

(6) If the accused or his legal representative anSwers in the
affirmalive such accused may by himself or his legal representative address
the court for the purpose of opening the evidence intended to be adduced for
his defence, but without comment thereon. _ )

{(T) The accused or his legal representative shall then examine the
witnesses for the defence and put in and read any documentary cvidence
which may be admissible.

Summing up by counsel, etc.
175, ® {1 Afier all the evidence has been adduced, the prosecutor

shall be entitled to address the court, summing up the whole case; and every
accused shall be entitled by himself or his legal representative to address the
court. ] )

(2} If in his address the accused or his legal representative raises any
matter of law, the prosccutor shail be entitled to reply but only on the matter
of law so raised.

Judgment. '
176. After the evidence is concluded and the legal representatives or

accused (as the case may be) have addressed the court or stated that they do
not wish to do so, the presiding officer may give judgment or may postpone
it to a future time.
Validity of judgment, _
177. () The judgment of a court, or other proceedmg whateyer
of a court in a criminal case, shall not be invalid by reason of it happening
on a Sunday. ‘ _

(2) 1f by mistake a wrong judgment or sentence 18 Flr:lwer;d, the
court may before of immediately after it 38 recorded, amend it, and it shall
stand as ultimately amended. ‘

Judgment as valid as if indictment, etc., had been orl ginally correct.
178, Bvery judgment which is given after the making of any
amendment under this Act shali be of the same force and effect in all
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respects as if the indictment or summons had originally been in the same
form in which it was after such amendment was made.

B. — IN CASES REMITTED TO A MAGISTRATE’S COURT
Remitial on confession of the accused.
179, (1) In a case remitted to a magistrate’s court on the
confession of the accused, the presiding officer shall, when such person is
brought before his court, inform him that the preparatory examination in the
course of which he voluntarily admitted his guilt, having been transmitted to
the Attormey-General, has been remitted by such officer to the court and
section 157 shall muratis mutandis be observed by such court; and if such
accused is convicted such presiding officer shall ask bim whether he has
anything to say why sentence should not then be passed upon him for the
offence of which he has been found or confessed himself guilty.

(2) If, in answer to such question, the accused desires to have any
witness formerly examined recalled, or any persen not yet examined called
as a witness, or if the accused states any other ground why sentence should
not then be passed upon him, the court shall consider what is urged by him
in support of his application for further evidence cor his objection to be then
sentenced and shall pass or postpone sentence as it deems to be most in
accordance with real and substantial justice.

(3) If the court n any such case deems it proper {0 pass sentence at
once, a note of the application or objection made by the accused and of the
reasons for disallowing it shall be noted upon the record.

Remintal otherwise than on confession of accused.

180. (1 In a case remilted by the Attorney-General but not upon
the confession of the accused, the accused shal!, when brought before the
court, be required to plead and the case shall, save as hereinafter provided,
be proceeded with in the manner prescribed by law in respect of criminal
cases which have not been remitted.

{2) 1f the officer who presides at the trial of any such case is himself
the magistrate before whom such preparatory examination was taken, it
shall not be imperative upon him to recall any witness who formerly gave
evidence in his presence and that of the accused, but it shall be competent
and sufficient to read as evidence the evidence or deposition of such
witness:

Provided that with the consent of the accused or his representative,
the magistrate may dispense with the reading of any such evidence or
deposition. *

(3) 1f it appears to the court that the ends of justice might be served
by having a witness, formerly examined in the presence of the presiding
officer and of the accused, summoned again for further examination, then
such witness shall be summoned and examined accordingly.

{4) Except where specially provided in Part XIII or in any law no
deposition of any witness not previously examined in the presence of both
the presiding judicial officer and such accused shall be read or used at the
subsequent trial, but such witness, if a neccssary one, shall be again
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summoned and examined in like manner as if he had uwot before been

examined in the case. ) .
(5) If the Attorney-Gieneral has remitted a case for trial under the

powers conferred on him by section 86, the accused shall be eniitled, at the

time of such trial, to nspect, without fae or reward, all evidence and
depositions {or copies thereof) which have been taken and the statement

.

made by him at the preparatory gxamination.
C. —— VERDICTS POSSIBLE ON PARTICULAR INDICTMENT OR SUMMCRS

On trigl for commission of an offenice accused may be found guilty of
altempt, . ‘ '
181, Y {1 if, on the rial of any persou_cha.rged with any offence, 1t
appears upon the evidence that the accused did not complete the offence
charged, but that he was guilty only .of an aftemypt o commit such qffence,
he shall sot by reason thereof be entitled to be acquitted, but a verdict may
be given that hie is not guilty of the offence charged but is guiity of an
attempt to commit such offence or of an attempt to commit any other
offence of which he might under this Act be convicted on the indictment or
SUMIMONS. _ .
(2) No person so tried shall afterwards be liable to be prosecuted for
an attempt to commit the offence for which he was so tried. _

(3) Any person charged with an offence, may be found guilty as an
accessory after the fact in respect of such offence if such be the facts
proved, and shall on conviction, in the absence of any penalty expressly
provided by law, be lizble to punishment at the discretion of the court
convicting hir; . _

Provided that in no case shall such punishment exceed that to which
the principal offender would under any law be subject, _

{4) Any person who allempts to commit any offence against a statute
or a statutory regulation shall be guilty of an offence and, if no punishment

is expressly provided thereby for such attempt, be liable on conviction 10

the punishment fo which a person convicted of actually committing such

offence would be liable.

(5) Any person who — _ o
(@) conspires with any other person 10 aid or procure the commission of or
1o commit; or .
(b) incites, instigates, commands or procures any other person o comrmmit,
any crime or offence, whether at common law or agaiost a statute or
statutory regulation shall be guilty of an offence and liable on conviction 1o
the punishment to which a persen convicted of actuaily committing such
crime of offence would be liable. {Amended P.50/1947 J
On fraud charge court may convict of certain other offences.

182, If an accused is tried upon an indictment, summons or charge

alleging the commission of an offence in which aa element consists of false

representations as to the nature or quality of a certz_iin article of _substanc-c,
if such accused would by the transactions in  which those

and i _ thos
representations were made, have committed some other offence if his
representations had been true, the court trying him may, if it acquits him of

the first-mentioned offence, convict him as having conunitted or attempted
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to commit such other offence as if he had been charged therewith.
(Amended P.6/1956.)Charge of robbery.

183. (1) If upon the wrial of any person upon an indictment or
summons for robbery, it appears upon the evidence that the accused did not
commiit the crime of robbery but that he committed an assault with intent to
tob, or an assault or theft forming past of the crime of robbery charged in
the indictment or summons, he shall not by reason thereof be entitled to be
acquitted, but a verdict may be given that he is guilty of an assault with
intent to rob, or of an assault, or of theft.

(2) No person so tried shall afterwards be liable to be prosecuted for
an assault with intent to commit the robbery for which he was so tried or for
the assault or theft forming part of such crime of robbery.

Charge of assault with intent to murder or (o do grievous bodily harm.

184. ) Any person charged with assault with intent to murder
may be found guilty of an assault with intent to do grievous bodilty harm, or
of common assault, if such be the facts proved.

(2) Any person charged with assault with intent fo do grievous
bodily harm or with assault with any other particular intent specified in the
indictment may be found guilty of common assault, if such be the facis
proved.

Charge of rape, efc.

185, (1) Any person charged with rape may be found guilty of
agsanlt with intent to commit rape; or of indecent assault; or of assault with
intent to do grievous badily harm; or of assauit; or of the statutory offence
of unlawful carnal knowledge of, or committing any immoral or indecent
acts with, a girl of or under the specified age; or of the statutory offence of
having or attempting to have unlawful carnal connection with a female idiot
or imbecile under circumstances which do pot amount to rape, or an attempt
to commit rape, or of committing or attempting to commit any immoral or
indecent act with such female, if such be the facts proved.

(2} Any person charged with assault with intent (0 commit rape, or
with an attempt to commit rape, may be found guilty of indecent assault or
assault with intent to do grievous bodily harm, or assault, or of crimen
injuria, ot of any statutory offence refetred to in subsection (1) except an
act of unlawful carnal knowledge, if such be the facts proved. (Amended
P.6/1956.)

(3) Any person charged with indecent assault may be found guilty of
assault or of crimen fjuria or any statutery offence of committing any
immoral or indecent act with a girl of or under the specified age; or of the
statutory offence of attempting to have unlawful carnal connection with a
female idiot or imbecile under circumstances which do net amount to an
atempt to commil rape, or of committing or attempting to commit any
imumoral or indecent act with such female, if such be the facts proved.
{Amended P.6/1956.)

. (4y Any person charged with any stawtory ofience referred to in sub-
section (1) may be found guilty of indecent assault, or assault, if such be the
facts proved.
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(5) Any person charged with sodomy or assault with intent fo
commit sodomy may be found guilty of indecent assault or common assault,
if such be the facts proggg.

Sentence for rape etc. 185bis. . -
e (A pgrson convicted of rape shall, if the Court finds aggravating
circumstances to have been present, be liable to a mummum sentence of
nine years without the eption of a fine and no seatence or part thereof shall

suspended. _ ) .

be sutrlzz) The proceedings in a case of rape, including the procecdings
where a person is charged with having unlawful carnal connection with a
girt under the age of sixteen years or with a female idiot or imbecile shall be
held in camesa if at any time the victim so requests or the Court s0
dctem‘g)es;k person who in connection with proceedings under this section

blishes any information as t0 — _ )
E}.:l:) tlbie idengry of a victim of rape or of a girl under the age of sixteen years
f a female idiot or imbecile;
?;)Otl?c [?llacc where the offence in question was alleged to have been
commiited; or
th e of any wilness, o
gi)all sena;:ilty ofyan offence and liable on conviction to a fine of one
thousand Emalangeni or imprisonment for two years.
{Added A.6/ 1986.)d S
iC ¢ for murder or culpabie homicide. _ o
{%ﬁgc e {?} Any person charged with murder in regard to whom it is
proved that he wrongfully caused the death of the person whom he is
charged with killing, but without intent, may be found guilty of culpable
i .d ' e "
homm{?ﬁ Any person charged with murder or culpable homicide in regard
to whorn it is not proved that he caused the death of the person whom he is
charged with killing may, if it is proved that he is guilty of having assaulted
such deceased person, be found guilty, if charged with murder, of assauit
with intent to murder or of assault with intent to do grievous bodily barm, of
of common assault, and, if eharged with culpable homicide, may be fourlnd
puilty of assault with intent to do grievous bodily harm or cominon assault.
(See section 24 of Act 50/1954.) o
(3) If at the trial of any person upon an indiciment or summons
alleging that he killed or attempted 10 kill or assaulted any other persen, 1t
has not been proved that he committed the offence charged, but it has been
proved that he pointed 2 firearm or an airgun or air pistel at the person
against whom the offence is alieged to have been comniitted in
contravention of any law, the accused may be convicted of having
contravened such law. ‘r .
Exposing an infunt or concealment of Dirin.
18%?. ¢ If at the trial of any accused person upon a charge of murder or
culpable homicide, it has been proved that the person alieged to have been
killed was a recently born child and it has not beea proved that the accused
killet! such child, he may be convicted of exposing an infant or of disposing
of the body of a child with mtent to conceal the fact of its birth, if the
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evidence estabtishes that he committed such offence. Charge of
housebreaking with intent to commit an offence.

188. Any person charged, either at common law or under any statute,
with breaking into any prernises with intent to commit an offence specified
in the indictment or summons, may be found guilty of housebreaking with
intent to cornmit some other offence than that specified, or some offence
unknown, if an intent to commit such specified offence. is not proved but an
intent to commit such other offence or an offence unknown is sufficiently
proved.

Charge of statulory offences of entering or being upon premises.

189, If by statute breaking and entering or entering premises with
intent to commit an offence or being without lawful excuse between sunset
and sunrise in or upen any dwelling premises or enclosed area is declared to
be an offence, a person charged with entering premises with intent fo
commit an offence specified in the indictment or summons may be found
guilty of entering premises with intent to commit another offence than that
specified, or an offence unknown, if an intent to commit such specified
offence is not proved, but an intent to commit some offence is sufficiently
proved, or he may be found guilty of being without lawful excuse between
sunset and sunrise in or upon any dwelling, premises or enclosed area, if
such be the facts proved.

Person indicted for thefi may on such indictment be convicted of receiving
stolen goods kmowing them to have been stolen.

190, On the trial of any person upon any indictment or summons in
respect of theft if the evidence, though not sufficient to substantiate the
charge of theft, is sufficient to show that the accused was guilty of receiving
stolen goods knowing them to have been stolen, he may be found guilty of
receiving stolen goods knowing them to have been stolen; and upon any
such finding the prisoner shall be liable o the same punishment as if
convicted of the like offence on an indictment or summons specially framed
for the offence of receiving stelen goods knowing them to have been stolen.
Joint charges of theft and receiving stolen property knowing it fo be stolen.
191, (1) If charges of theft of any property and of receiving such
property or any part thereof knowing it to have been stolen are joined in the
same indictment or sununons, the accused may, according to the evidence,
be convicted either of theft of such property or of receiving it or any part of
it kmowing it to have been stolen,

(2) Upon an indictment or summons alleging that fwo or more
persons jointly committed an offence of which the receiving of any property
is an clement, if the evidence establishes that one or more of them
separately received any part or parts of such property under circumstances
which constitute an offence, such one or more of the persors charged may
be convicted of the offence or offences so esiablished by the evidence.

(3} I such an indicunent or summons alleges such offence by two or
more persons, all or any of those persons may, according to the evidence, be
convicted of the theft of the property, or of receiving it or any part of it
knowing it to have been stolen, or according to the evidence one or more of
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them may be convicted of theft of (he property, and the other or others of
them of recciving it or any part of it, knowing it to have been stolen
Proceedings i property alleged to have been stolen 2t one time shall have
been stolen at different times.

192. If, upon an indictment 0T SUMIMONS in respect of theft, it appears
that the property alleged therein to have been stolen at one time was stolen
at different times, the prosecutor shail not, by reason thereof, be Tequired to
elect upon which taking he will proceed, and the accused shall be liable to
be convicted of every such taking in like manner as if every such taking had

been separately charged.
Proof of intent to defraud sufficient without alleging whom it was intended

1o defraud.

193. On the trial of any offence in which the accused is charged with
having —

(a) forged of uttered, offered, disposed of or put off any forged instrument
knowing it to be forged;

(b) obtained anything by means of false pratences;

(c) obtained anything by means of a fraudulent trick or device or any other

fraudulent means; of,
(d) induced, by means of any such trick or device or fraudulent means, the

payment or delivery of any money or thing;

or that be attempted to commit or procure the commission of any such act, it
shall not be necessary to prove an intent oo the part of the accused fo
defraund any particular person, but it shall be sufficient to prove that the
accused did the act charged with intent to defraud.

Conviction for part of crime charged.

{94. - In other cases not hereinbefore specified, if the commission of
ihe offence with which the accused is charged as defined in the statutory
enactment or statutory regalation creating the offence, or as set forth in the
indictment or summons, includes the commission of any other offence, the
accused person may be convicted of any offence so included which is
proved, although the whole offence charged is not proved.

When evidence shows afferce of a similar nature.

195, (1) If, on the trial of a person charged with an offence, the
evidence establishes that he is guilty of ancther offence of such a nature
that, upon an ipdictment of SUMMONS alleging that he committed such other
offence, he might have been convicted of the offence with which he is
actually charged, he may be convicted of the offence with which he is so
charged.
(2) Any person so iried shall afterwards not be liable to be
prosecuted for the offence so established by the evidence,

CRIMINAL LAW AND PROCEMIRE: ACT 67/1938
55, 153-155

PART XIII

WITNESSES AND EVIDENCE IN CRIMINAL PROCEEDINGS

A, — SECURING THE ATTENDANCE OF WITNESSES

Process for securing the attendance of witnesses.

194. n Either party desiring to compel the attendance of any
person to give evidence or to produce any hoolk, paper or document, in any
criminal case, may take out of the office prescribed by rules of court the
process of court for such purpose.

) If Ll}e accused desires to have any witnesses subpoenaed or
warned and satisfies the prescribed officer of the court that —

(@) he is anable to pay the necessary costs and fees; and,

(A) such witnesses are necessary and material for his defence;

sach prescribed officer shall subpoena such witnesses or cause them to be
warned.
87




AMIMAL LAW AND PROCEDURE: ACT 67/1938
e 55.201.-204

(3) If the prescribed officer of the court is not so satisfied, he shall,

over the court, who may gran
giving his decision until he has
part thereof. ‘
(4) For the purposes of this P
registrar, assistant registrar, clerk of th
rules of court.
Service of subpoenas. o
197. Service of subpoenae 1 crl
manner provided by rules of court.

Duty of witness to remain in atiendance.

198. Every witness duly subpoe
evidence at any criminal tria
attendance throughout the trial unless &

Subpoenaing of wilnesses or exam ination

court.
199. - )
witness or examing apy persod in a
witness, or may recall and re-examine.
(2) The court shall subpoena a
any person if his evidence appears to
case. '
Powers of court in case uf default of w
evidence,
200. (1) ‘
or warning or by virtue of a warrant,
by the court to give evidence, e
and refuses to answer such questl
produce any document or thing w
any such case offering any j
may adjourn the proceedings for any

The court may at

i meantime, by warranl comrnt i _ _
= e o do what is required of him.

to a gaol, unless he sooner gonsents t

(2) Hf such person upont being

again refuses or fails to do what is 50
may again adjourn the proceed
so again from time to hne until such
of lnm.

any case or otherwise
sufficient evidence taken.

(4) No person shall be _bound
specified or otherwise sufficiently
actually has it in court.

upon the request of the accused, refer the application to the officer presiding

t or refuse such application or may defer
heard the other evidence in the case Or any

art “preseribed officer” means the
e court or any officer prescribed by

minal cases shall be effected in the

naed or wamed to attend and give

i shall be bound to attend and to remain in

xcused by the court.
of persons in atfendance by the

any stage subpoena any person as a

stendance though not subpoenaed as 2

nd examipe or recall and re-exaniina
it essential to the just decision of the

itness in attending or giving

If any person appears either in obedience to a subpoena

or is present and is verbally required

fuses to be sworn or, having heen swor,
ons as are put to him, or refuses or faits 1o
hich he is required to produce, without 1
ust excuse for such refusal or failure, such court

period not exceeding eight days, and
t the person so refusing of failing

brought up at the adjourned Liearing
required of him, the court, if it sees fit,

ceedings and commit him for the like period, and

person consents to 4o what is required

(3) "Fhis section shall not prevent the court from giving jlldgnlf."ll:.l in
’ disposiag of it in the meantime according to any other

to produce any document or thing not
described in the subpoena unless he
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Reguiring witness to enter inlo recoghisance.

201. (1) Every court before which a trial is proceeding may
lawfully require any witness, either alone or together with one ar more
sufficient sureties to the satisfaction of such court, to enter into a
recognisance under condition that such witness shall at any time within
twelve months from the date thereof appear and give evidence at such trial
upon being served with a subpoena or upon being warned at some certain
place to be selected by such witness.

{2) If any witness being so required to enter inte any such
recognisance refuses or fails so to do, the court may commit to and detain
him in a gaol until such recognisance has been so entered into.

(3) Every recognisance so entered into shall specify the name and
surname of the person entering into it, his occupation or profession {if any),
the place of his residence and the name and number (if any) of the street in
which such place is, and whether he is an owner or tenant thereof or a
lodger therein.

{4) All such recognisances shall be liable to be estreated in the same
mannet as any forfeited recognisance ia by law liable to be estreated by the
coutt before which the principal party thereto was bound to appear.

Abscending withesses.

202, (1) If any person is bound by recognisance to give evidence
or is likely to give material evidence hefore any court in respect of any
offence, any magistrate may, upon information in writing and on vath that
such person is about to abscond or has absconded, issue his warrant for the
arrest of such person.

(2) If such person is arrested, any magistrate, upon being satisfied
that the ends of justice would otherwise be defeated, may commit him to a
gaol until the ttme at which he is required to give evidence, unless in the
meantime he produces sufficient sureties; but any person so arrested shali
be entitled on demand to receive a copy of the information upon which the
warrant for arrest was issued.

Committal of witness who refuses to enter into recognisance.

203, Any wilness who refluses to enler into any such recognisance
may be committed by the court by warrant to the gaol for the place where
the trial is to he held, there to be kept until after such trial] or until the
witness enters inte such recognisance before a magistrate  having
jurisdiction in the place where such gaol is situated: '

Provided that, if the accused is afterwards discharged, any magistrate
having jurisdiction shall order such witness to be discharged.

Compelling witess to attend and give evidence,

204, Section 62 shall nnutatis mutandis apply in connection with any
person subpoenaed or warned to attend any triaf as a witness.
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Witnesses from prison. ) .
205. j;l) If the atiendance of any person confined in any prison

or gaol in Swaziland is required in aiy court of criminal jucisdiction in any
criminal case cognisable therein or at a preparafory examination, the coust
before which such prisoner is required to attend, of a judge may before or
during the sittings or session of the court at which the attendance of such
person is required, or the magistrate holding the preparatory examination
(as the case may be) may make an order upon the gaoler or other person
taving the custody of such prisoner to detiver him to the person named in
such order to receive him; and the person so named shall, at the time
prescribed in such order, convey such priscner to the place at which he is
required to attend, there to receive and obey such further order as to such
court seems fit. _ .

(2} A judge may at any tume order to be brought before the coutt any
person confined in any prison of gaol in Swaziland for the purpose of taking
cuch evidence as such judge may consider necessary. ] )

(3) 1f the attendance of any person confined in a prisen or gael is
required as a withess on behalf of a private prosecutor or an accused (other
than an accused to whose defence the evidence of such witness is deemed
material and who has not sufficient means o make the deposit) there shall
be deposited with the gaoler or other officer having the custody and control
of the person so confined such sum as may be necessary to cover the
expenses to be occasioned by the person so confined and his necessary
esoort fo and from the court and his maintenance during such period as the
person so confined and his escort are likely by reason of the atlendance to
be detained outside the prison or gaol, and no person shall be _requl.rcd or
allowéd to obey any such summons unless such sum has previously been
deposited. ‘ _ ) _ .

{4) The expenses mentioned in sub-section (3) shali'bis determined in

accordance with a scale prescribed by the Deputy Prime Minister. _
Service of subpoena to secure the aiiendance of a witness residing outside
the jurisdiciion of court. ‘ _ ‘ .
206. 1) If a subpoena to give evidence i any criminal case has
been issued cut of any court and it appears that the person whose aftendance
is thereby required resides or is for the time being in a‘d;s‘mct outside the
area of jurisdiction of such court, a magistrate of such district shall endorse
on such subpoena his order that it be served on the person named therein,
and such subpoena so endorsed shall, when delivered to the proper officer
within such district, be served by him as soon as possibie on such person:

Provided that — ‘
{a) the necessary expenscs to be incurred by the person subpoenaed, in
going to and returning from the court whereat the subpoena was issued and
Lis detention at the place whereat and for the purpose of which hig
attendance is required, shall be tendered to him with such subpopna; and,

(b} if such subpoena is not sued out by the Crown a sum safficient to cover
the expenses of serving such subpoena shall be lodged with the registrar or
clerk of the court by the person suing out such subpoena.

(2) If any person who has been so served with a subpoena and to
whom has been tendered such expenses fails, without lawful cxcuse, to
attend at the time and place nientioned in such su]apocna, a magistrate of
such district may issue a warrant for the apprehension of such person, who
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shall be liable to be dealt with in the same manner as he might have been
dealt with if he had failed to attend without lawful excuse when served with
a subpoena to attend a like court in the area whereim he resides or is for the
time being.

(3) The return of the proper officer showing that service of the
subpoena has been duly effected, together with a certificate under the hand
of the registrar or clerk of the court that the person whose attendance was
required by such subpoena failed to attend when called upon, and has
established no tawful excuse for his non-attendance, shail be deemed
sufficient proof of such non-attendance for the purpose of dealing with the
said persen under subsection (2):

Provided that, in the case of a waming through a chief, sub-chief or
headman, the court shall satisfy itself that the person concerned was duly
warned.

(4) “Proper officer” in this section includes a sheriff, deputy-sheriff,
messenger, deputy-messenger, or other officer who by law or rule of court
is charged with the duty of serving subpoenas to witnesses in criminal
Cases,

Payment of expenses of wiinesses.

207, (H Any person who has attended any criminal proceedings
as a witness for the Crown shall be entitled to any allowance therefor
prescribed by regulation under subsection (3):

Provided that the officer presiding at such proceedings may if he
thinks fit direct that no such allowance or only a part of such allowance
shall be paid to any such wiiness.

(2) Subject to any regulations under sub-section (3) the officer
presiding at any criminal proceedings may, if he thinks fit, direct that any
person who has attended such proceedings as a witness for the accused shall
be paid such allowance as may be prescribed by such regulation, or such
lesser allowance as such officer may determine.

(3) The Deputy Prime Minister may, by regulation, prescribe a tariff
of allowances which may be paid out of public moneys to witnesses in
criminal cases and may, by regulation, prescribe different tariffs for
witnesses according to their several callings, occupations or stations in life,
and according also to the distances to be travelied by them to reach the
place of irial, preparatory examination or other criminal proceeding, and
may, by regulation, further prescribe the circumstances in which any such
allowance may be paid to any witness for the accused. (Amended L.N,
38/1967.)

B. — EVIDENCE ON COMMISSION

Taking evidence on commission. .

208. (1) If in the course of a trial, preparatory examination or
any other criminal proceeding it appears to a court that the examination of a
witness is necessary for the ends of justice and that the attendance of such
witness cannot be procured without an amount of delay, expense or
inconvenience, which under the circumstances of the case would be
unreasonable, such court may dispense with such attendance and may issue
a commission to any magistrate or, where the witness is resident outside
Swaziland to any person authorised by such court to take evidence on
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. , P i of
commission in civil cases outside S\n{az:land, w_lliun the lo_cal ait:rm s o
whose jurisdiction such witness rcsg:;s: Prodv;ded hitz:lﬁt’th ;ne\Fidgucc 1
icati speci ts with regard o w :
ation, the specific fact or fac ‘ < o
2l¥l).silllcwimc%s is required shall be set out, and the court may by its ©
confine the examination of the witness io such facts:

Provided further that when the al_:plicatmn is oft behalffszi ;h;rgéroggé
the court may, if it thinks fit 50 to do, direct as a condition c(l] S o e
the expense necessary to the representation of accused by
counsel at such examination shall be paid by the Government.

{2) The magistrate or otker person to whom .«mchHc01-1111119‘551;0;:l c};
issued shall proceed 1o the place where the witness is or shali summ

- ; .
witness before him, and shall take down his evidence in the same manner a

inall 1 if
in the case of an ordinary preparatory examinalion taken bcforea}[?;:ro;; f
Itﬂc commission is executed outside Swaziland, in the same m

commission to take evidence in civil cases is executed.

(Amended L.N. 38/1967.)

Parties may exdamine Withesses. .
i dings in which a

a to any criminal proceedings, _
e & e ny inderrogatories 1n writing which the
think relevant to the issue, and the
such commission is directed shall

commission is issued may transmil a
court directing the commission may
magistrate or other person to whom _
examine the witness upon such interrogatories.

(2} Any such party may appear before such mggls_trat:;r:;not::dr
crson by counsel, attomey Of agent, or, 1f_ not in custody, m-]ap o ,such
l:nav examine, cross-examine and re-examine (as the case may

witness.

Return of commission.

2190. {1 After a commission upder section %08 };%Stl?:e:\:itii};

executed, it shall be returned, together with the deposition

examined thereundes, to the courl which issued it.

the return thereto, amclf tiﬁedegg?;tior; Iiillalllllabyc
i inspection o S, .

gggjf}:c?[l; gllr;?ssto ﬁ?é:tit;?sisbioret:; i: lzl:*?c(i:ence in the c:?sc by cither party

and shall form part of the record.

iti taken
(3) Any deposition so ;
subsequent stage of the case before another court.

(2) The commission,

may also be reccived in evidence at any

Adjourmment of enguiry or wial. -
211. n every case in whic'h a commission .iS _issu;ed _undcg L:ls]cc l:ﬁ:;(l])i
the (rial, preparatory examination, of otl}c}' crnpmtaf E“t)lf:ixe cgution e
adjourned for a spacified time, reasonably sufficient fo

return of such commission.
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C, — COMPETENCY OF WITNESSESNO PERSON TO BE EXCLUDED FROM
GIVING EVIDENCE EXCEPT UNDER THIS ACT.212.

EVERY PERSON NOT EXPRESSLY EXCLUDED BY THIS ACT FROM GIVING
EVIDENCE SHALL BE COMPETENT AND COMPELLABLE TO GIVE EVIDENCE IN A
CRIMIKAL CASE TN ANY COURT OR BEFORE A MAGISTRATE ON A
FPREPARATORY EXAMINATION.

Court to decide questions of competency of witnesses.

213 The court in which any criminal case is depending or, in the case
of a preparatory examination, the magistrate may decide upon all questions
concerning the competency or compellability of any witness to give
evidence,

Incompetency from insantty or iioxication.

214. No person appearing or proved to be afflicted with idiocy,
lznacy, or insanity, or [abouring under any imbecility of mind arising from
intoxicating or otherwise, whereby he is deprived of the proper use of
reason, shall be competent to give evidence while under the influence of
any such malady or disability,

Evidence for prosecution by husband or wife of accused.

218, {1) The wife or husband of an accused is competent and
compellable to give evidence for the prosecution without the consent of
such accused if such accused is prosecuted for any offence against the
persen of either of them or any of the children of either of them or the
offence of bigamy or incest or perjury committed in connection with or for
the purpose of any judicial proceedings instituted or to be instituted or
contemplated by one of them against the other, or it connection with or for
the purpose of any criminal proceeding in respect of any offence includad in
this section, or the offence of abduction or any contravention of any law in
force in Swaziland in regard to indecency or immorality,

(2) The wife or husband of an accused is competent but not
compellable to give evidence for the prosecution without the consent of
such accused if such accused is prosecuted for an offence against the
separate property of such wife or husband.

(3} In this section, “wife” and “husband” include persons marmicd
according to Swazi or other law or custom recognised within Swaziland,
and if under such faw or custom nmore marriages than one validly existed at
the time of the alleged offence, then any of the wives of the accused person
shail be competent —

(a) and compellable o give evidence for the prosecution as provided in
subsection (1) 1f the alleged offence is against the person of another wife or
tier children; and,

{b) but not compeilable to give evidence for the prosecution as provided in
rub-section (2) where the alleged offence is against the separate property of
another wife. {Amended P.6/1956.)

Evidence of accused and husband or wifz on behalf of uccused.

216, {1} Every accused and his wife or hosband (as the case may
be), shall be a competent witness for the defence at every stage of the
proceedings, whether such accused is charged solely or jointly with any
ather persomn:
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Provided that -— ‘ _ .
{a) an accused shall not be called as a witness except upon his own
application; and, ' .
(p) the wife or husband of an accused shall not be called as a witness 1or
the defence, except upon the application of such accused. . .

(2) Every accused called as a witness in pursuance of this secfion
shall, unless atherwise ordered by the court or by the magistrate holding a
preparatory examination, give his evidence from the witness box or other
place from which the other witnesses give their evidence,

(3) This section shall not affect any right of an accused to make a
statement without being sworn:

Provided that, if he gives evidence on his own bgha]f at the
preparatory examination, such evidence may be read and put in at his trial

by the prosecutor.
D. — OQATHS AND AFFIRMATIONS

Oaths. ) ) .
217. {1 Any person other than a person described in section 218
or 219 shall nol be examined as a witness except upon oath. o

(2) The cath to be administered to any wilness shall be administered
in the form which most clearly conveys (0 him the meaning of such oath,
and which he considers to be binding on his conscience.

Affirmations in lieu of caths.

ZJ?;. () I{any person who 18, oF may be, required to take anﬁoath
objects to do so, he may make an affirmation in the following words: “1 do
truly affirm and deciare that” (here msert the matter to be affiemed or
declared).

(2) Such affirmation or declaration shall be of the same force and
effect as if such person had taken such cath. _

{3) Every person authorised, required, or qualified by law to @akc ot
administer an oath shall accept, in liew thereof, such affirmation or
declaration. o )

(4) The same penalties, punishments and disabilities which are
respectively in force and are attached to any _nqgle»ct. refusal or 'false or
corrupt taking or subscribing of any oath administered under section 217&
shall apply and attach in like manner in respect of the neglect, refusal, an
false or corrupt making or subscribing respectively, of any such affirmation
or declaration mentioned in this section.

When unsworn or unafiirmed testimony admissible. _

219. Any person produced for the purpose of giving cvidence who,
from ignorance arising from youth, defective cducation, or other cause, 18
found not to undersiand the nature, or (o TECOZNISE the rellglo_us obligations,
of an oath or affirmation, may be admitted to give evidence in any court or
on a picparatory examination without being swom or being upon oath or
affirmation: ' _

Provided that before any such person proceeds to give- evidence the
presiding officer before whom he is called as a witness shall admonish him
to speak the- wuth, the whole truth, and nothing but the truth, and shall
forther administer or cause fo be administered to him any form of
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admonition which appears, either from his own statement or other source of
information, to be calculated 1o impress his mind and bind his conscience,
and which is net, as being of an inhuman, immoral, or religious nature,
obviously unfit to be administered; and,

Provided further that any such person who wilfully and falsely states
anything which, if swom, would have amounted (o the crime of petjury, or
any offence declared by any statute to be equivalent to perury, or
punishable as perjury, shall be deemed to have committed such crime or
offence, and shall, upon conviction, be liable to such punishment as is
provided by law as a punishment for such crime or offence.

E. — ADMISSIBILITY OF EVIDENCE
Proof of certain facts by affidavit.
220, {1 If in any criminal proceedings the question arises
whether any particular act, transaction or occurrence did or did not take
place in any particular department or sub-department or branch thereof or
office of the Government or in a particular court of law or in a particular
bank, or whether any particular officer of the Government did or did not
perform any particular act or take part in any particular transaction, a
document purporting to be an effidavit made by a person who alleges in
such statement that —
(@) he is in the service of the Government or of such bank, as the case may
be;
(b) if the said act, transaction or occurrence had taken place in such
department or sub-department or branch thereof or office, court or bank, or
if such official had performed such act or taken part in such transaction, it
would in the ordinary course of events have come to his, the deponent’s
knowledge, and a record thereof, available to him, would have been kept;
and,
(¢) no such act, fransaction or occurrence came to his knowledge or that he
satisfied himself that no such record was kept or that no such act,
transaction or occurrence took place;
shall, subject to sub-section (5), be prima facte proof on its mere production
in such proceedings by any person that no such act, transaction or
occurrence ook place.

(2) If in any criminal proceedings the question arises whether any
person bearing a particular name did or did not furnish any particular officer
in the service of the Government with any particular information or
document, a document purporting to be an affidavit made by a person who,
in such affidavit, alleges that he is such officer and that no person bearing
such name furnished him with any such information or document, shall,
subject to sub-section (5}, be prima facie proof on its mere production in
such proceedings by any person, that such person did not furnish such
officer with any such information or document,

{3) In any criminal proceedings in which the registration of any
matter or the recording of any fact ot transaction under any law is relevant
to the issue, such registration or recording and any matter connected
therewith may, subject {0 sub-section (5), he proved prima facie by the
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production of a document purporting to be an affidavit made by the person
upon whom such law confers the power or 1mposes the duty to effect any
such registration or (o record any such fact or transaction.

(4y If any fact ascertained by any examination or process requiring

ifl in bacteriology, biology, chemistry, physics, astronomy, oI
Zﬁggﬂ;ﬂy is or may %}gcomc relevant to the issuc in any crunmai
proceedings, a document purporiing 1o bc an afﬁdgwt made by a g{?rso '
who alleges in such affidavit that he is in the service of the Republic o
South Africa, or in the service of, or attached 1o, the South .Afncan Institute
for Medical Research or any university in tlgchcpubhc or any othe;
institutions designated by the Deputy Prime Minister for the purposes oh
this section by netice in the Gazetie, jand that he has ascertamgd any su(E)
fact by means of any such examination Of process, ghall subject 1o sub-
section o . X e

(5), on its mere production in such proceedings by any person,

issible to prove such fact: g . ‘

admlssf’roﬁdc% that such affidavit shall not be. 80 adm;sm!jlc in a
magistrate’s court (if objected to by an accused or his representative, if the
affidavit is produced by the prosecutor, or if, objected to b){ the p(;osec;utgr
or by an accused or his representative, if the affidavit is produce hiy
another accused or his representative} unless the objector or s
ropresentative has received, not later than three days after the day upon

‘hich the accused was summoned or otherwise nouﬁed of his trial, a notsc;
in writing that such affidavit will be tendercd in evidence at such trial, an
has not within three days of the day of the receipt of such notice glv;n
notice in writing to the person who gave such first-mentioned notu;e:Ei gl;at C
will object to the production of such affidavit, (Axpepdcd LN, 4§!1 ' 3}

(5) The court in which any such affidavit is adduced in evlder}§e
may in its discretion cause the person.who made it to be summoned to give
oral evidence in the proceedings in question, Or may cause yurntleg
interrogatories to be submitted to him for reply, and such mlerrogatoi:;:es ftp
any reply thereto, purporting to be a reply‘ from such person, shall like-wise
be admissible in evidence in such proceedings. N

(6) This section shall oot affcc; any provision of 'anyblaw undes
which any certificate or other document s made admissible in evidernice, and
this section shall be deemead to be additional to, and not in substitution for,
any such provision: ‘

’ Propvided that, if amy provision of any law in operation upon the date
when this Act comes into foree, which dealslwﬂh any matter dealt with in
this section, is at variance with this section, this section shall prevail.
Reports by medical and veterinary practitioners. ‘

221, (H In any criminal proceedings In which any facts are
ascertained — o | _—
{a) by a medical practitioner in respect of any injury 10, or state of mind or
condition of the body of, a person, mch}dmg the results of any forensic test
of his opinion as to the cause of clleath of such person; or ‘

(£} by a velerinary practitioner m respect of any injury to, or the state or
condition of the body of, any animal including the resuits of any forensic
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test or his opinion as to the cause of death of such animal, such facts may be
proved by a written report signed and dated by such medical or veterinary
praclitioner, as the case may be, and that report shall be prima facie
evidence of the matiers stated therein: Provided that the court may of its
own motion or on the application of the prosecution or the accused require
the attendance of the person who signed such report but such court ghall not
50 require if —

(i) the whereabouts of the person are unknown; or

(ii) such person is outside Swaziland and, having regard fo all the
circumstances, the justice of the case will not be substantially prejudiced by
his non-attendance,

(2) Where a person who has made a report under subsection (1) has
died, or the court in accordance with the provise to subsection (1) does not
order his attendance, such report shall be received by the court as evidence
upon its mere production, notwithstanding that such report was made before
the coming inte operation of this Act.

(Amended P.40/1964; A 14/1085)
Inadmissibility of irrelevant evidence.
222, No evidence as to any fact, matter or thing shall be admissible
which is irrelevant or immaterial and cannot conduce to prove or disprove
any point or fact at issue in the case which is being tried.
Hearsay evidence.
223, No evidence which is in the nature of hearsay evidence shall be
admissible m any case in which such evidence would be inadmissible in any
similar case depending in the Supreme Court of Judicature in England.
Evidence through infermediaries.
223bis. (1) In this section, whenever criminal preccedings are
pending before any court and it appears to such court that it would
expose any witness under the age of eighteen years to undue mental
stress or suffering if such person testifies at such proceedings, the court
may, subject to subsection (4), appoint a competent person as an
intermedizry in erder to enable such witness to give the evidence
through that infermediary.

In these proceedings-

(2) no examination, cross-examination or re-examination of any witness in

respect of whom a court has appointed an intermediary under
subsection (1), except examination by the court, shall take place in any
manner other than through that intermediary; and N

(b) the said intermediary may, unless the court directs otherwise, convey

the general purport of any question to the relevant witness.

(3) If a court appoints an intermediary under subsection (1), the
court may direct that the relevant witness shall give the evidence at any
place —

{a) which is informaliy arranged to set that
wititess at ease;
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which is so situated that any persen whose presence may upset that
witness, is outside the sight and hearing of that witness; and

{¢) which enables the court and amy person whose presence is necessary at

the relevant proceedings to see and hear, either directly or through the
medinm of any electronic or other devices, that intermediary as well as

that witness during his testimony.
(4) In this section- .

(a) the Minister may by notice in the Gazette determine the persons or the

category or class of persons who are competent to be appointed as

intermediaries; and
{b) an intermediary who is not in the full-time erflpioyment of the
Government shall be paid such travelling and subsistence snd other
allowances in respect of the services rendered by him or her as the
Minister, with the concurrence of the Minister of Finance, may
determine. {Amended, A.4/2004)
Admissibility of dying declarations.

224 The declaration made by any dpceasqd _person upon the
apprehension of death shall be admissible or mac!mgssﬂ:)lc in evidence 1n
every case in which such declaration would be admissible or ma}drrusmble in
any similar case depending in the Supreme Court of Judlcatlll:e in En.gland
Admissibility of depositions al preparatory exam ination of witness since
deceased or kept away by the contrivance of the accused.

225. (1) The deposition of any witness taken upon gath before
any magistrate at a preparatary examination in the manner directed and
required by section 66 in the presence of any person who has been brought
before such magistrate on a charge of having committed an o_ffeuce,A or the
deposition of a winess taken in the circumstances described in section a1,
shall be admissible in evidence on the trial of such person for any coffence
charged in an indictment by the Attorney-General on a prcpz}ratqry
examination at which such deposilion was taken or on such‘person 5 trial
before a magistrate’s court or on the remittal of such person's case by the
Attorney-General after considering such preparatory cxa_mmatlon:

Provided that it is proved on oath to the satisfaction of the court that

such deponent is dead, or 18 incapable of giving evidence, of that he is teo
il to attend, or that he i3 kept away from the trial by the means and

contrivance of the accused or ihat he is absent from Swarziland and his

attendasice cannot be obtained without an amount of detay or expense which
in the circumstances of the case the court considers unreasonable and that
the deposition offered in evidence is the sane which was sworn before such
magistrate without alteration: and, Provided further that 1t appears on the
record or is proved to the satisfaction of the court that such .accuscd, by
himself, his counsel, attorney or law agent, had a full opportumty of cross-
examining such witness. o '

(2) The evidence of a witness given al a former cnm;nal trial shall,
under like circumstances, be admissible on any subsequent trial of the same
person upot the same charge.

9%

(3) If the wilness cannot be found after diligent search or cannot be
compelled o attend, the court may, ir its discretion, allow his deposition to
be read as evidence at the trial subject to the conditions mentioned in this
section.

(Amended P .49/1964.) _

Admissibility of confessions by accused if freely and voluniarily made
without undue influence and, if judicial, afier due caution.

226. g} Any confession of the commission of any offence shall,
if such confession is proved by competent evidence to have been made by
any person accused of such offence (whether before or afier his
apprehension and whether on a judicial examination or after commitment
and whether reduced into writing or not), be admissible in evidence against
such person:

Provided fhat such confessicn is proved to have been freely and
voluntarily made by such person in his sound and sober scnses and without
having been unduly influenced thereto:

Provided further that if such confession is shown to have been made
to a policeman, it shall not be admissible in evidence under this section
unless it was confirmed and reduced to writing in the presence of a
magistrate or any justice who is not a police officer: and,

Provided also that if such confession has been made on a preparatery
examination before any magistrate, such person must previously, according
to law, have been cautioned by such magistrate that he is not obliged, in
answer (o the charge against him, to make any statement which may
inciiminate himself, and that what he then says may be used in evidence
against ldm,

(2) In any procesdings any confession, which is under sub-section
(1) inadmissible in evidence against the person who made it, shall become
admissible against him if he or his representative adduces in such
proceedings any evidence, either directly or in cross-examining a witness,
of any statement, verbal or in writing, made by the person who made such
confession, either as part thereof or in connection therewith, if such
evidence is, in the opinion of the officer presiding at such proceedings,
favourable to the person who made such confession.

Admissibility of facts discovered by means of inadmissible confessions.

227. (1 Evidence may be admitted of any fact otherwise
admissible in evidence notwithstanding that such fact has been discovered
and come to the knowledge of the witness giving evidence respecting it,
only in comsequence of information given by the accused person in a
confession or in evidence which by law is not admissible against him, and
notwithstanding that such fact has been discovered and come o the
knowledge of the witness against the wish or will of such accused.

(2} Evidence that any fact or thing was discovered in consequence of the
poimting out of anything by the accused person or in consequence of
information givén by him may be admitted notwithstanding that such
pointing out or information forms part of a confession or statement which
by law is not admissible against him.
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{Amended A.20/1968.)

Canfession not admissible against other persons.

228. No confession made by any person shall be admissible as
evidence against any other person.

Evidence of character when admissible.

229, Except as provided in section 248 no evidence as to the character
of the accused or as to the character of any woman on whom any rape or
assault with intent to commit rape or indecent assault is alleged to bave
been committed shall be admissible or inadmissible in any such case, if
such evidence would be inadmissible or admissible in any similar case
depending in the Supreme Court of Judicature in England.

Evidence of genuineness of disputed writings.

230. Comparison of a disputed writing with any wriling proved to the
catisfaction of the court, or of a magistrate holding a preparatory
examination, to be genuine may be made by witnesses; and such writings
and the evidence of witnesses respecting it may be submitted to the court or
magistrate as the case may be, as evidence of the genuineness or otherwise
of the writing in dispute.

Certified copy of criminal proceedings sufficient without production of
record.

231, If it is necessary to prove the trial and conviction or acquittal of
any person charged with any offence, 1t shall not be necessary to produce
the record of the conviction or acquittal of such person, or a copy thereof,
‘but it shall be sufficient that it is certified or purports to be certified under
the hand of the registrar or clerk of the court or other officer having the
custody of the records of the court where such conviction or acquittal took
place, or by the deputy of such registrar, clerk or c_:-ther officer, that the
paper produced is a copy of the record of the indictment, summons or
charge and of the trial, conviction, and judgment ot acquittal, as the case
may be, omitting the formal parts thereof.

Gazette evidence in certatn cases.

232. (1) If proof is required of the contents of any law, or of any
other matter which has been published in the Gazeite of Swaziland, or a
former High Commission Territory or the Republic or Union of South
Africa or a province of such Republic or Union or Lesotho or Botswana,
judicial notice shall be taken of such law, or other matier, (Amended L.N,
38/1967; L.N. 8/196%.)

(2) A copy of a Gazette, referred to in subsection (1), or a copy of
such law, or other matter purporting to be printed under the superintendence
or authority of the Government Printer of such Gazette, shall, on its mere
production, be evidence of the contents of such law, or other matter as the
case may be. (Amended P.49/1964.)

Appointment to a public office.

233, Any evidence which would be admissible i any criminal case
depending in the Supreme Court of Judicature in England as evidence of the
appoiniment of any person to any public office, or of the authority of any
person 1o act as a public officer, shall be admissible in crmpna_l cases In
Swaziland and before a magistrate holding a preparatory examination.

00

F. — EVIDENCE OF ACCOMPLICES
Freedom from fiability 1o prosecution of uccomplices giving evidence.

234, (O If any person who to the knowledge of the public
prosecutor has been an accomplice, either as principal or accessory, in the
commission of any offence alleged in any indictment or summons, or the
subject of a preparatory examination, is produced as a witness by and on
behalf of such public prosecutor and submits to be sworn as a witness, and
fully answers to the satisfaction of the court or magistrate all lawful
questions put to him while under examination, he shall thereby be
absolutely freed and discharged from ali liability to prosecution for such
offence, either at the public instance or at the instance of any private party;
or, when he has been produced as a witness by and on behalf of any private
prosecutor who is aware of such person’s complicity, from all prosecution
for such affence at the instance of any such private prosecutor.

(2) The said court or magistrate shall thereupon cause such discharge
to be duly entered on the record of the proceedings:

Provided that such discharge shall be of no force and effect and the
entry thereof on the record of such proceedings shall be deleted if, when
called as a witness at a re-opening of the preparatory examination or at the
tria) of any person upon a charge of having committed such offence, the
person in respect of whom such discharge was made fails to submit to be
sworn as a witness or fully to answer, to the satisfaction of the magistrate
holding such preparatory examinationt or of the court trying such charge, afl
such questions puf to him while under examination as a witness.

(3) No such accomplice produced as a witness by and on behalf of
any private prosecutor shall, in any case, be bound or legally compellable to
answer any question whereby he may incriminate himself in respect of any
offence alleged in the indictment or summong, or the subject of a
preparatory examination, unless there i8 produced to him, and put on record,
a writing under the hand of the officer who by law is entitled to prosecute at
the public instance in such court or at such preparatory examination,
discharging such accomplice from all liability to prosecution at the instance
of the public prosecutor for such otfence.

Evidence of accomplice not to be used against him if he should thereafter be
tried for the offence.

235, If any accomplice in any offence alleged in any ‘indictment or
summons, or the subject of a preparatory examination, has, as described in
section 234, been produced as a witness by and on behalf of the public
prosecutor, or of any private prosecutor (by whom there has been obtained
from such officer as aforesaid, a writlen discharge of any sach accomplice
from liability to prosecution) and has given evidence upon a trial or
preparatory examination, no part of the testimony which has been so given
by him at such trial or preparatory examination may be given in evidence
against him, if he is thereafter tried for such offence:
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Provided this section shail not be construed as freeing or exempting
any such accomplice who has been guilty of wiiful and corrupt perjury
while under examination as a witness in any such trial or preparatory
examination from any penatties or forfeitures to which persons guilty of
wilful and corupt perjury are liable by law or as rendering incompetent or
inadmissible any evidence which would otherwise be competent and
admissible in the trial of such accomplice on a charge of wilful and corrupt
perjury on his examination as a witness in any such Uial or preparatory
examination. :

G. — SUFFICIENCY OF EVIDENCE
Sufficiency of one witness in criminal cases, except perjury and treason.
236. The court by which any person prosecuted for any offence 1s
tried, may convict him of any offence slieged against him in the indictment
or summons oa the single evidence of any competent and credible witness:

Provided that no court may convict any person of —

() perjury on the evidence of any one witness unless, in addition to and
independent of the testimony of such wiiness, some other competent and
credible evidence as to the guilt of such person is given to such court; or

(p) treason except upon the evidence of two witnesses where one overt act
is charged in the indictment, or, where two or more such overt #cts are so
charged, upon the evidence of one witness to each such overt act.
Conviction on single evidence of accomplice. .

237 Any court which is trying any person on & charge olf any offence
may convict him of any offence alleged against him in the indictment or
summons on the single evidence of any accomplice: _

Provided that such offence has, by competent evidence, other than the
single and unconfirmed evidence of such accomplice, been proved to the
satisfaction of such court to have been actually committed. {Amended
P.14/1944.)

Conviction of accused on plea of guilty or evidence of confession.

238. 1) If a person arraigned before ay court upon any charge
has pleaded guilty to such charge, or has pleaded guilty to having
committed any offence (of which he might be found guilty on the
indictment or summons) other than the offence with which he is charged,
and the prosecutor has accepted such plea, the court may, ilil is —

{a) the High Court or a principal magistrate’s court, ang the accused has
pleaded guilty to any offence other than murder, sentence him for such
offence without hearing, any evidence; or, (Added, A 412004}

(p) a magistrale’s coust other than a principal magistrate’s court,
sentence him for ihe offence to which he has pleaded guilty upon proof
{other than the unconfirmed evidence of the accused) that such offence was
actually committed: (Amended, A.4/2004)

Provided that if the offence to which he has pleaded guilty is such
that the court is of opinion that such offence does not merit punishment of
imprisonment without the option of a fine or of whipping or of a fine
cxceeding tivo thousand Emalangent, it may, if the prosecutor does not
tender evidence of the commission of such offence, convict the accused of

such offence upon his plea of guilty, without ather proof of the commission
162

of such offence, and thereupon impose any competent sentence other than
imprisonment or any other form of detention without the option of 2 fine or
whipping or a fine exceeding two thousand Emslangeni, or it may deal
with hirm otherwise in accordance with law.(Amended, A.4/2004}

(2) Any court which is trying any person on a charge of any offence
may convict him of any offence alleged against him in the indictment or
summons by reason of any confession of such offence proved to have been
made by him, although such confession is not confirmed by any other
evidence:

Provided that such offence has, by competent evidence, other than
such confession, been proved to have been actually committed.

Admission in writing before trial of minor offence.

239, (1) If a public prosecutor causes an accused to be
summoned otherwise than under section 312(5) to appear in a magistrate’s
court upon a charge of having committed any offence, and he has
reasonable grounds for believing that the court which will try such charge
will, on convicting such accused, not impose a sentence of imprisonment or
whipping or a fine exceeding thirty Emalangeni, he may attach to such
summons to be served therewith upon such accused, a form of declaration
for signature by such accused, wherein the latter admits having committed
such offence, expresses his intention of pleading guilty to the charge, and
agrees to be convicted of the offence charged upon his plea of guilty
without the calling of apy evidence in support of such charge,

(2) Such form shall contain a notice for the information of the
accused that when appearing in court to answer the charge upon which he ig
summoned he may, in spite of having signed such declaration, plead not
guilty to such charge, and that he will thereupon be tried, upon a future date
1o be determined by the court, as if he had not signed such declaration, and
that such declaration will, at such trial, not be admissible in evidence
against him.

{3) Such form shalt also contain a notice for the information of the
accused directing his aftention to the provisions of section 312 and seiting
forth the purport of such provisions.

(4) The person serving such summons shall, if service is upon the
accused personally, explain such form of declaration to such accused and
asceftain from him whether he will or wilt not sign such declaration, and if
he sigms such declaration such person shall countersign it and fransmit it
forthwith to the public prosecutor who caused the summons to be issued.

(5) If the accused, on appearing in court in answer to the summons,
pleads guilty 1o the charge, the court may deal with him under the proviso to
section 238{(1) or it may direct that evidence be led to prove the coramission
of the offence charged.

(6) 1f the accused, on so appearing in court. pleads not guilty, or if
after having pleaded guilty the court directs (hat evidence be led to prove
the commission of the offence, the court shall, at the request of the public
prosecutor or of the accused, postpone the trial of the case to such date as it
may fix to enzble the public prosecutor {and also the accused, if he so
desires) (o subpoena wimesses.
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(7) If the accused has so pleaded not guilty, the adrpission of gL}ilt
signed by him shall not be admissible in evidence against him at such mal.
Sufficiency of proof of appointment to a public office.

249, Any evidence which would, if credible, be deemed in any
criminal case depending in the Supreme Court of Judicature in England to
be sufficient proof of the appointment of any person to any public office, or
of the authority of any person to act as a public officer, shal_i, if credlblfe, be
deemed in criminzl cases in Swaziland, and before any magistrate holding a
preparatory examination, sufficient proof of such appointment or authority.

H. — DOCUMENTARY EVIDENCE
Certified copies or extracts of documents admissible.

241. If any book or other document is of such a public nature as to be
admissible in evidence on its mere production from the proper custody, any
copy thereof or extract therefrom shall be admissible in evidence in any
court or before 2 magistrate on a preparatory examination, if it is proved to
be an examined copy or exiract, or purpers to be signed and certified a5 a
true copy or extract by the officer to whose custedy the Qngmal is entrusted;
and such officer is hereby required to furnish such certified copy or extract
to any person applying at a reasonable time for it, upon payment of a
reasonable sum for it not exceeding ten cents for every hundred words.

Production of ufficial documents.

242, Any original document in the custody or under thg control pf any
public officer by virtue of his office shall only be produced in any criminal
proceeding before any court, or before a magistrate on a preparaiory
examination, upon the order of the Attomney-General.

Copies of official documents sufficient.

243, ALY Unless the originat is ordered to be produced as
provided in section 242, it shall be sufficient o produce a copy of or extract
from a document described in such section certified as a true copy by the
head of the department in whose custody or under whose control such
document is.

(2) Such copy or exiract so certified shatl be admissible in evidence
before any court or before a magisirate holding a preparatory examination,
and shall be of like value and effect as the original document.

(3) 1t shall not be necessary for any head of a Government
department or office (0 appear in person to produce any original doqument
in his custedy or under his control as such, but it ghall be sufficient if such
document is produced by some person authorised by him to do s0.

{4) Certified copics or extracts may be handed in to the coutt by the
party who desires to avail himself thereof.

(5) If any officer authorised or required by this Act to furnish any
certified copies or extracts wilfully certities any document as being a true
copy or exiract, knowing that it is not a true copy or extract, as the case may
be, he shall be guilty of an offence and liable upon convicuon to
imprisonment not exceeding two years.
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J. — SPECIAL PROVISIONS AS TO BANKER'S BOOKS
Entrics in bankers® buvolks admissible in evidence in certain cases,
244, The entries in ledgers, day-books, cash-books and other account
books of any bank (including a savings bank) shalt be admissible as prima
facie evidence of the matters, transactions and accounts therein recorded, on
proof being given by the affidavit in writing of one of the directors,
managers, or officers of such bank, or by other evidence, that such ledgers,
day-books, cash-books or other account books are or have been the ordinary
books of such bank, and that such entries have been made in the usual and
ordinary course of business, and that such bocks are in or come
immediately from the custedy or control of such bank.
Examined copies also admissible after due notice.
245, (N Copies of all entries in any ledgers, day-books, cash-
books or other account books used by any such bank, may be proved in any
criminal proceeding as evidence of any such entries, without preduction of
the originals, by means of the affidavit of a person who has examined them
stating the fact of such examination and that the copies sought to be put in
evidence are correct:

Provided that no ledger, day-book, cash-book or other account book,
of any such bank, and no copies of entri¢s therein contained, shall be
adduced or received in evidence under this Act unless ten days’ notice in
writing, or such other notice as may be ordered by the court or a magistrate
holding a preparatory examination, containing a copy of the entries
proposed o be adduced, and stating the intention to adduce them in
evidence, has been given by the party proposing to adduce them in evidence
to the other party and that such other party is at liberty to inspect the
original entries and the accounts of which such entries form a part.

(2) On the application of any party who has received such notice the
court or a magistrate holding a preparatory examination may order that such
party be at liberty to inspect and take copies of any eniry or entries in the
ledger, day-books, cash-books, or other account books of any such bank
relating to the matters in question in the criminal proceeding, and such
orders may be made by such court or magistrate in its or his discretion,
either with or without summoning before it or him such bank or the other
party, and shall be intimated to such bank at least three days before such
copies are required. . '

(3} On the application of any party who has received notice the court
or a magistrate holding a preparatory examination may order that such
entries and copies mentioned i such notice shall not be admissible as
evidence of the matiers, transactions, and accounts recorded ir such ledgers,
day-books, cash-books, and other account books.

Banik not compelled 1o produce any books unless ordered by cowrt or
magisirate.

246, No such bank shall be compelled to produce the ledgers, day-
books, cash-beeks, or other account books of such bank in any criminal
proceeding unless the court or the magistrate holding the preparatory
examination specially orders that such ledgers, day-books, cash-books or
other account books shall be produced.
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Last three preceding sections not to apply to proceedings to which bank is a
party.
247, Sections 244 to 246 imclusive, shall not apply to any criminal

proceedings to which any such bank whose ledgers, day-books or other
account books may be required to be produced in evidence is a party. -

K. — PRIVILEGES OF WITNESSES

Privileges of accused persons when giving evidence.

248. An accused person called as a Witness upon his own application
shall not be asked, and if asked shall not be required to answer, aqay question
tending to show that he has commitied, or has been convic_;tcd of,_or has
been charged with, any offence other than that wherewith he is then

charged, or is of bad character, undess —

(¢} he has personally or by his counsel, attorney or law agent, as:ked
questions of any witness with a view 10 establishing, or has himself given
evidence of, his own good character, or unless the nature or conduct of the
defence is such as (o involve the imputation of the character of the
prosecutor or the witnesses for the prosecution;

() he has given evidence against any other person charged with the same
offence;

(¢) the proceedings against him are such as are described in section 262 or
263 and the notice required by those sections has been given to him; or

(" the proof that e has committed or has been _convicted of such other
offence is admissible evidence to show that he is guilty of the offence

wherewith he is then charged.
Privilege arising out of the marital stale.

249, (1) A husband shall not be compelled to disclose any
communication made to him by his wife during the marriage, and a wife
shall not be compelled to disclose any communication made to her by her
husband during the marriage.

(2) A person whose marriage has been dissolved or annulied by a
court shail not be compelled to give evidence as to any matter or thing
which occurred during the subsistence of the marriage or suppased
marriage, and as to which he or she could not have been compelled to give

evidence if such marriage were subsisung.

No witness compellable to answer question which the witness’s husbhand or
wife might decline.

250. No person shall be compelled to answer any question or to give
any evidence, if the question or evidence is such as under the circumstances

the husband or wife of such person, if under examination as a witness,
might Jawllly refuse and could not be compelled to answer or give.
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Witness not excused from answering questions by reason that the answer
would establish a civil claim against him.

251. A witmess in criminal proceedings may not refuse to answer a
question relevant to the issue, the answering of which has no tendency t0
accuse himself, or to expose him to penalty or forfeiture of any natwe
whatsoever, by reason only or on the sole ground that the answering of such
question may establish or tend to establish that he owes a debt or i other-
wise subject to a civil suit.

Privilege of professional advisers.

252. Ne advocate, afterney, or other legal practitioner duly qualified
to practice in amy court, whether within Swaziland or elsewhere, shall be
competent to give evidence against any person by whom he has been
professionaliy employed or consulted, without the consent of such person,
as to any fact, matter or thing, as to which such legal practitioner, by reason
of such employment or consultation, and without such consent would not be
competent to give evidence in any similar proceeding depending in the
Supreme Court of Judicature in England:

Provided that no such legal practitioner shail, in any proceeding, by
reason of any such employment or consuliation, be incompetent of not
Tegally compellable to give evidence as to any fact, matter or thing relative
to or connected with the commission of any offence for which the person,
by whom such legal practitioner has been so employed or consulted, is
prosecuted in such proceeding, whenever such fact, matter or thing has
come to the knowledge of such legal practitioncr before he was
professionally employed for or consulted with reference to the defence of
such person against such prosecution.

Privilege from disclosure of fucts on the grounds of public policy.

253. No witmess shall, except as provided in this Act, be compellable
or permitied (o give evidence in any critinal proceeding as to any fact,
matter or thing, or as to any communication made to or by such witness, as
to which, if the case were depending in the Supreme Court of Judicature in
England, such witness would not be compellable or permitied to give
evidence, by reasen that such fact, matter or thing, or communication, on
grounds of public policy and from regard to public interest, ought not to be
disclosed and is privileged from disclosure:

Provided that any person, in any criminal proceeding, may adduce
evidence of any communication alleging the commission of an offerice if
the making of such communication prima facie constituted an offence, and
it shall be competent for the officer presiding at such proceeding to
determine whether the making of such communication primir facfe did or
did not constitute an offence, and such determination shall, for the purposes
of such proceedings, be finai.

Witness excused from answering questions the answers to which would
expase him to penaliies, or degrade his character.

254, No witness in any criminal proceeding shall, except as provided
by this Act or any other law, be competled to answer any question which, if
he were under examination in any similar case depending in the Supreme
Court of Judicature in England, he would not be compelled to answer by
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reason that his answer might have a tendency to expose him to any pains,

penalty, punishment or forfeiture, of to a criminal charge, or to degrade his
haracter:
) Provided that, notwithstanding this section, an accuse_d pezrlsgn callii
as a witness on his own application in accordapcc w1t]} sna«cll::lloqt uﬁ{cnd
asked any question in Cross-examnlination, nohwthstam_:img that it wo
to incriminate him as to the offence charged against him.
L. — SPECIAL RULES OF EVIDENCE IN PARTICULAR CRIMINAL CAsES

Evidence on charge of treason. it e cannotbe
<] of a person charged with treason, evy
ﬁgiitted o?:nt;wogzﬂ act Eot alie_ged in the indictment, unless relevant 10
prove some gvert act alleged therein. -
Evidence on charge of giving false evidence or subornation. _ ‘
256, If a person gives evidence in the course of procegdmgs u:l ’;hlz
High Courtorin a magistrate’s court or at & preparatory exam;ndz?uo: 2(1) d s
subsequenily charged with giving false evidence in such prlocct m%’ c’ure ifa
person is charged with the offence of procuring or attcmptg}g ) pl‘-3 ooute the
giving of false evidence in the course of any such proceg ings an_ ficate
setting out the substance and effect of the charges an thpurpo rtu}g Lo b
signed by the officer having the custody of the records of e.c?: ! ltl'; ihich
such judicial proceedings were held, or by his deputy or ass;z nt, 0? thet
with the record of such proceedings'shall be suf’ﬁclepll ev}: em,te such
proceedings without proof of the signature of officia Cd ;r:;ﬁg 6?4 )
person who appears (o have signed the certificate, {Amended P. .

Evidence on a charge of bigamy. o | .
257 (1) On the trial of a person charged with bigamy, it sj‘ha A €
pro{red that a lawful and binding marriage between the accused and another
person existed at the ume when the offence is alleged to have been
commiticd: ' ‘ it

Provided that it shatl be presumed till the contrary is prove tha ie
marriage between the accused and such other person was at the date of ‘iiuc h
marriage lawful and binding if ihe marriage 18 alleged to have been
g fr i register has been

in Swaziland when an extract from a mamriage g be
{?oduced to the court which is either a duplicate original, or a cOpY. afncl
Evhich purports (o be certified as such by the officer or mimister of rehglgr;
having for the time being the custody of such regisier, or by an officia
registrar of marriages; and,
(b; outside Swaziland, when a document has been _procluccd to the court
which purports to be an extract from a marriage register kept af:cc-rdm'g E;u
law in the country where such marriage is alleged to have been solemnised,
and which also purports to be certified as such by an cfficer or person
having the custody of such register, if the signature of such officer or person
to the certificate is authenticated in accordance with any law or s‘tarutory_
regulations of Swaziland governing the authentication of documents
executed outside Swaziland.
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(2) On the trial of a person charped with bigamy, if the fact of a
marriage ceremony in Swaziland between the accused and another person is
proved, the marriage shall be deemed to have been lawful and binding as
between them at the date thereof until it is shown that they were within the
prohibited degrees of consanguinity or affinity, or that owing to a then
subsisting marriage one of them was incapable of contracting a lawful and
binding marriage with the other.

(3) On the trial of a person on a charge of higamy, if the alleged
bigamous marriage, wherever solemmnised, is proved, the fact that shortly
before the alleged brgamous marriage the accused had been cohabiting with
the person to whom he is alleged to be lawfully married and had been
treating and recognising such person as a spouse shall, if in addition there is
evidence of the performance of a marriape ceremony between the accused
and such person, be prima fiacie evidence that there was a lawful and
binding marTiage subsisting between the accused and such person at the
tirne of the soleinnisation of the alleged bigamous martiage,

Evidence of relarionship on charge nf incest.

238, M On the trial of a person charged with incest —

(@) it shall be sufficient to prove that the woman or girl on whom or by
whom the offence is alieged to have been committed is reputed to be the
lineal ascendant, descendant, or sister, step-mother, or step-daughter, of the
other party to the incest; and,

(B the accused shall, until the contrary is proved, be presumed to have had
knowledge, at the time of the alleged offence, of the relationship existing
batween himself and the other party to such incest.

(2) If the fact that any lawful and binding marriage was contracted i§
relevant to the issue at the (rial of a person charged with incest, such fact
may be proved prima jacie in the manner provided in section 257 for the
proof of the existence of a lawful and binding marriage of a person charged
with bigamy.

Evidence on charge of infanticide or of concealment of bireh.

259 (1} On the trial of a person charged with murder or culpable
homicide of a newly bom child, such child shall be deamed to have been
bomn alive if it is proved to have breathed whether or not it has had an
independent circulation, and it shall not be necessary to prove that such
child was, at the time of its death, entirely separated from the body of its
maother,

(2) On the trial of a person charged with the concealment of the birth
of a child, it shall not be necessary to prove whether the child died before,
at, or after tts birth.

Evidence us to connierfzit coin.

260. If vpon the trial of any person it becomes necessary to prove that
any coin preduced in evidence against him is false or counterfeit, it shall not
be necessary to prove it to be false or counterfeit by the evidence of any
officer of Her Bnttanic Majesty’s Mint or other person emploved m
producing the lawful coin i Her Brittanic Majesty’s dorminions, the
Commonwealth or elsewhere, whether the coin counterfeited is current coin
of any part of Her Brittanic Majesty’s dominions, the Commonwealth or of
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any foreign country, but it shall be sufficient io prove it to be false or
counterfeit by the evidence of any credibie witness.
{Amended L.N. 38/1967.)

i bling house.
g;flc?’ence O{ﬁam I]r%bss:n any cards, dice, balls, counters, tables, or other

instruments of gaming used in playing any unlawful game are fs;nd :gr:dr
on any premises suspected to be used as a gambling bouse an ;n !
under a warrant or order issued under any la\y, ot abqut the person of any 0
those found therein or thereon, it shail be prima Jfacie evidence on a plr)c]>§c~
cution under any statute or under the common Taw for keeping ahgam mgs
house that such premises are used as a ggmbhng house and that the person
found in or on such premises were playing therein or ﬂle‘reon, although n?l
play was actually going on in the presence of the person enlering 5;1;
premises under such warrant or order, or in the presence of those persons by
is accompanied.
Whgm(gilslchr?y grose,cution under any statute of under th‘e cl?.mmon law
for keeping a gambling house 'El shall be prima facie evidence thal prennses
as a gambling house 1f — _ o
?;l; uasnc)((i polifeman aguthorised to enter upen such prc?lnses 18 a‘:ﬂmgft
prevented from or obstructed or delayed in entering them or any p
;la[l:):rz(:&]f;rcrniscs or any part thereof are found fitted or provided with z:ny
means or contrivance for unlawful gaming or with any means or con Ti-
vance for concealing, removing, or destroyng any instruments of gaTmn%. _
(3} On the trial of any person charged with an offgnce ;nengonc in
this section, it shall not be necessary to prove that any person four ;Eeauy
premises playing at any game was playing for any money, wager or stake.

o harge of receiving., ‘
:;Eétzal'ence 0?1(; ¢ Iffpr()Ct‘-ediIglgS are taken against any person for h'aw}?jg
received stolen goods knowing thern to be stolen, or for h%\*mg ;}g 5
possession stolen property, or anything _obtalne;i by mcansbo 1gnl\ o ;‘::Ee
knowing it to have been stoien or 50 obtained, evidence may be given am,h gf
stage of the proceedings that there was found in his pos[sl;assmn‘ ber
propenty stolen or obtained by‘somc such offence w1u:}n edp;,ng)re !
twelve months preceding the time when he was first uha.rgf; _ etak k
magistrate with the offence in respect oflwhlch procecdings are being take ’

{2y Such evidence may be taken 1nto consxdergtmn for th}i ‘pumﬂFeﬂ?c
proving that such persun knew the property forming the Eu ject Uquc.h
proceedings taken against him (o be gtolen or ohained by some §

Offclm;’rovided that not Jess than three days’ nofice i wrilig has been
siven to the accused that proof is intended to be given of such‘oll}er
;ropertv siolen or obtained by some such offence within the prcwdmg
period of twelve months having been fgu:ld in his possession; and ;L:(l:

aotice shall specify the nature or description of such other property an p 1::,
persom, if known. from whom it was stolen or obtained by rmeans of an
otfence.
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Evidence of previous conviction on charge of receiving,

263. If proceedings are taken against any person for having received
stolen goods knowing them to be stolen, or for having in his possession
stolen property or property obtained by means of an offence, and evidence
has beer given that the stolen property or property obtained by means of an
offence has been found in his possession, then if such person has been
convicted of an offence involving fraud or dishonesty within five years
immediately preceding the fime when he was first charged before a
magistrate with the offence for which he is being proceeded against,
evidence of such previous conviction may be given at any stage of the
proceedings and may be taken into consideration for the purpose of proving
that the accused knew that the property which was proved to be in his
possession was stolen or property obtained by means of an offence:

Provided that not less than three days’ notice in writing has been

given to the accused that proof is intended to be given of such previous
conviction,

Evidernce of counterfeit coin.

264. Upon the trial of any person accused of any offence respecting
currency or coin, no difference in the date or year or in any legend marked
upon the lawful coin described in the indictment and the date or year or
legend marked upon the false coin counterfeited to resemble or pass for
such lawful ¢oin, or upon any die, plate, press, tool, or instrument used,
constructed, devised, adapted, or designed for the purpose of counterfeiting
or imitating any such lawfitl coin, shall be considered a just or lawful canse
or reason for acquitting any such person of such offence; and it shall be
sufficient to prove any general resemblance to the lawful coin which will
show an intention that the counterfeit should pass for it

Evidence on trial for defamution.

265. On the trial of any person charged with the unlawful publication
of defamatory matter which 15 contained in a pericdical, after evidence
sufficient in the opinion of the court has been given of such publication by
the accused of the number or part of the periodical containing the mater
complained of, other writings or prints purporting to be other numbers or
parts of the same periodical proviously or subsequently published and
containing & printed statement that they were published by or for such
accused, shall be admissible in evidence on either side without further proof
of their publication.

Evidcrice on charge of siealing against clerk or servan.

266. I At the trial of any person charged with theft, while
employed in any capacity in the public service or by the Government, of
money of any other property which belonged to Her Brittanic Majesty or
His Majesty. or witich came into such person's possession by virtue of his
employment, or charged with theft, while a clerk, servant or agent, of
monay or any other property which belonged to his employer or principal,
or wiich came into his possession on account of his emplover or principal,
an entry in any book of account kept by the aceused or kept under or subject
to his charge or supervision, purporting to be an entry of the receipt of any
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ther pro shall be evidence that the money or other property
l;oo;:gpglr*t?ng tgr;::a\?: lr;gen received was so }-eccived by him. (2) On the trial
of a person charged with any such offence it shall not be necessary to prove
the theft by the accused of any specific sum of money if, on the emnm:iau?n
of the books of account or entries kept or gngde by him or kept or m.adcc u;,
under, or subject to his charge or supervision, or by any ptft_nz:{ etl?t r:;:c l;
there is proof ofa general deficiency, and the 'court is satisfi at §
accused stole the deficient money or any part of it.

(Amended LN. 38!196’;,) t S

[ on charges relating to sea . _
ggéa.fence O(n):i t;:gtrial_of a gcrson charged with any offence reiatmg 1o an.:.;
seal or stamp used for the purposes of the public revenue or of the pclm;.sh
office tn any part of Her Brittanic Majesty’s dominions, the Co::_nmﬁn@x;ca h
or in any foreign country, 3 despatch from one of Her Bnttamdc \ g_}tstyn
Principal Secretaries of State of from the Govemor or officer a mlmfsi'_ enedg
the government of the dominion of tht_a Commonwealth or colony atiected,
rapsmitting to the Deputy Prime Minister any stamp. mark, or c;;nprei-si;on,
and stating it to be a genuine stamp, mark, of impression of a die, p af [ﬁr
other instrument provided, made, of _u§ed by or under the direciion Ol e
proper authority of the country, dominion of the Col_nmonwcalth or c{:o ouyr
in question for the purpose of expressing or denoting any sr.aml{:'1 duty oh
postal charge, shall be admissible as evidence of the facts statnlaj in s:jug
despatch; and the stamp, mark, or impression so n-ansr_mtted may be used by
the court and by witnesses for the purpeses of companson.

M. — MISCELLANEOUS MATTERS RELATING TO EVIDENCE IN

CRIMINAL PROCEEDINGS
ing documents.
J;rzgoundm%f a(if;‘ instrument which has been forged or fraudulently altered

is admitted in evidence, the court of judicial officer who admits shuch
instrument may, at the request of the crown of of any person against w ?11111
it is admitted in evidence, direct that it shall be impounded and kf{li’]t in 1 ::31
custody of some officer of the court ot other proper person, for suct pcnoh
and subject to such conditions as the court or judicial officer admitting suc

instroment decms fit.

269. (Repealed K.O-I-C. 31/1974.) .

Unstamped INSFuments admissible in criminal case - ‘

270. Every instrument liable to stamp dt}ry shall be adnutteczll in
. evidence in any ¢riminal proceedings, although it may not be starmped as

required by law. . o

Onus of proof in prosecuifons under laws imposing licences, eic.

271. If a person carries on ap occupation or business or performs an

act or has in his possession orlcustody or owns any a:llcgtg or 15143 pres,t:nt‘l nat
any place and he would commit or have com:lted an o cnceh y_carrzzucﬁ
on such occupation o business, or performing such act, or having s h
article in his possession or custody OF OWNINg it, or being present at suc

P12
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place or entering it, if he were not the holder of a licence, permit,
permission or other authorisation or qualification (referred to in this section
as the necessary authorisation}, to carry on such occupation or business or
to perform such act or to have such article in his possession or custody oi to
own it or to be present at such place or to eater it, he shall, if charged with
having committed such offence, be deemed not to have been the holder of
the necessary authorisation unless the contrary is proved. (Amended
P.6/1956.)

Admissions.

272, (N In any criminal proceedings the accused or his
representative in his presence may admit any fact relevant to the issue, and
any such admission shall be sufficient evidence of such fact.

(2) An admission made by an accused or his representative in his
presence at a preparatory examination, which the magistrate presiding
thereat noted on the record, may be proved at the subsequent trial of such
accused by the production, by any person, of the documents purporting to
constitute such record.

Impeachment and support of witness’s credibility.

21, Any party in criminal proceedings may impeach or support the
credibility of any witness called against him or on his behalf in any manner
and by any evidence in and by which, if the proceedings were depending
before the Supreme Court of Judicature in England, the credibility of such
witness might be impeached or supported by him and in no other manner
and by no other evidence whatever:

Provided that any such party who has called a witness who has given
evidence in any such proceedings (whether such witness is or s not, in the
opinion of the judicial officer presiding at such proceedings, adverse to the

. party calling him) may, after such party or such judicial officer has asked

the witness whether he has or has not previously made a statement with
which his testimony in the said proceedings is inconsistent, and after
sufficient particulars of the alleged previous statement to designate the
occasion when it was made, have been mentioned to the witness, prove that
he previously made a statement with which such testimony is inconsistent.
Onus of proaf in prosecutions under taxation laws.

274. [f a person is charged with any offence whereof failure 10 pay
any tax or impost to the Govemment, or failure to fumish any information
to any public officer, is an element, he shall be deemed to have failed to pay
such tax or impost or to furnish such information, unless the contrary is
proved.

Cases not provided for by this Fart.

275, In criminal proceedings, in any case not provided for in this Part,
the law as fo admissibility of evidence and as to the competency,
examination, and cross-examination of witnesses in force in criminal
proceedings in the Supreme Court of Judicature in England shall be
followed in like cases by the courts of Swaziland and by magistrates
holding preparatory examinations.
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ing as to special provistons in any other law. N
gg?.ng T?lg Part;;haﬂ not be construed as modifying those provisions of
any law whereby in any criminal matter spea‘ﬁcaﬂy referred to or p.v:ov:;rfed
in such law a person is deemed a compelent Wilness, or certain specifie
facts and circumstances are deemed 1o be evidence, or a particular fact or

circumstance may be proved in @ manner specified therein.

PARTXIV
DISCHARGE OF ACCUSED PERSONGS
.emissal of charge in default of prosecution. )
?;.;r-mssa ({) # 1f thcfprosccutor (whether public or private) in the case
of a trial by the High Court has given notice of trial and does not appear to
rosecuts the indictment against the accused before. the close of the session
of the court before which he gave notice of trial or, in the case of a trial b?' a
magistrate’s court, does not appear on the court day appointed ‘for‘such irial,
the accused may move the court to discharge him and the indictment or
summons may be dismissed, and, if the accused or any other person on his
behalf has been bound by recognisance or the appearance of the apcuscd 50
to take his trial, may further move the court that s;pch recognisance be
discharged, and such recognisance may thereupon be _dlscharged. i
(2) If the indictment is at the instance of a pnvate party the accuse
may move the court that the private prosecutor @d his sureties shall be
called on their recognisance, and, in defanlt of his appearance, that it be
esUeal??El). The accused may alsc apply for an order directing thgt such
private prosecutor pay the costs incurred by the accused in preparng his
defenca) This section shall not be construed as depriving the Attorney-
General, or the public prosecutor with his aushority or on his behalf, of the
right of withdrawal of any indictment or summons at any time before the
accused has pleaded, and lodging a fresh indictment or issuing and serving a
fresh summons for hearing before the same or any other competent court.

; ] wsed persons. o
é‘%‘?mmn (OIJ;GCC Th}; High Court shall, at the close of cach of its criminal
sessions, discharge from cuslody all accused persoms who are then 1n
custody and by law are entitled to be discharged. o

(2} Any person who has been acquitted on amy 1‘nd1-:tment or
summons in a magistrate’s court or Whose case has been dismissed for want
of prosecution shail forth:;rim be discharged from custody.

enerval gaol defivery und refuris. _
%eg'f ¢ For the p?lrposes of sections 136 and 278, the High Court may
have regard to any general gaol refurn delivered under the provisions of the
Prison Act No, 40 of 1964, or any regulations made thereunder. (Amended
P.37/1957.) o ‘ y
Discharge from imprisonment or expiration of recognisance no bar to wial.
250. Neither discharge from imprisonment nor the expiry of the
recognisance shail be a bar to any person being brought to trial in any court
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for any offence for which he was formerly committed to prison or admitted
to bail.

Aceused not broughi to trial not obliged to find further bail,

281. No person who has been admitted to bail and who has not been
duly brought to triat or discharged from custody under section 278 shall be
obliged to find further bail or shall be liable to be committed (o custody
either for examination or trial for the same offence in respect of which he
was formerly admitted to bail:

Provided that notwithstanding the discharge of the accused from
custody under section 278 or the expiry of his bail the Attorney-General
may at any time before the period of prescription for such offence has run
out, indict the accused in any court, and if such accused, having been duly
served with such indictment and notice of trial, fails to appear at the {ime
mentioned in such notice, the court in which he is indicted may, on the
application of the Attorney-General, issue a warrant for the accused’s arrest
and detention in prison until he can be brought to trial or until he finds bail
for his appearance to stand his trial on such indictment.

PARTXV
PREVIOUS CONVICTIONS
Previous conviction nof to be charged in indictment, efc.

282. It shall not be lawful in any indictment or summons against any
person for any offence to allege that such person has been previously
convicted of any offence whether in Swaziland or elsewhere.

Previous conviction not to be proved, efe., except In corfain circumstances,

283. Except in circumstances specifically described in this Act, no
person may prove at the trial of any accused for any offence that such
accused has been previously convicted of any offence, whether within
Swaziland or elsewhere, or ask any accused, charged and called as a
witness, whether he has been so convicted.

Tendering admission of previous conviction after accused has pleaded
guily, or bean found guilty. :

284, If any person indicted before the High Court for any offence has
been previously convicted of any offence, whether within Swaziland or
elsewhere, the prosecufor may, if the accused has under section 72 admitted
that he has been so previously convicted and his admission has also been
subscribed by the magistrate in accordance with that section, and if further
he has pleaded guilty to or been found guilty of such offence, and before
sentence is pronounced, may tender the admission in proof of such previous
conviction, and such admission shall be received by the court upon its mere
production as proof of such previous conviction unless it is shown that such
admission was not in fact duly made or that the signatures ot marks thereto
are not in fact the signatures or marks of the accused and the magistrate
respectively:
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i ission under section 72
ided that if the accused made sech admission 5ectio
but rcfigg; to subscribe it bgégignihmri or markt, .; ;3(1;&;; ﬁgiﬁﬁg;l :;nggg
by the magistrate and attached to the documen e by i e o
ati ¢ such accused did so make the admission
Z&l;sitr‘}{::git tsll]:lﬂial],S upon its mere production, be sufficient evidence that such
accused admitted the previous ccmwc:tmutilr be offeved
ire that proof of former conviction will be offered.
I;é?;we - [};; 4 f{f any person indicted in the High Court for any _clrﬂ'?ci
has been previously convicted of any Dﬁe‘nce,hwft&?pfé?;élu?:;fésﬁ ! ;)d
elsewhere, the Attorney-General in cases i which I e P
i 7 has not been followed may give nofce to . , in
Egeﬁc;? lrllis?pleading guilty, or being found guilty of the offence for which
he is indicted, proof will be given of such previous conwlctmn. 1
(2) The period of notice required under this section shall not be less

than soventy-two hours.

of previous conviction,
gg%de Ofprz'lt?)f ' If notice has been duly served on any person that

evidence of a previous conviction \Sr;ll bv;l r%jw:n l::g;igg: gi?éuansdpg?:ifllgcdt }111;,
cection 285, and such person pleads guilty, or £ , the
: . ronounced offer to prove such pre
prosecutor may before sentence 15 p e S
iction, and thereupon the court & as p ety
EEE‘E;‘;SLC;‘. that he is the persom 80 appearmlgj todhave been previously
i icted as alleged.
.onvicted and whether he was so copvicle .
) (2) If such person neithet confesses that he has been so cor_lt-;rlilte_d
nor has admitted it at the preparatory e;filmmztwﬂ in malﬂt;eﬁ‘rgs;: t;: thu;
ion 72, the court shall itself proceed 10 delermno .
2??;;23 previous convictions which the accused has not so confessed or
admitted. , o
ial i i for ray, atter
the trial is before a magistrate’s court the prosecutor Iv
the acéigcc{fhas pleaded guilty, or has been found guilty, te:m.’m:{l cwdil;fie of
any previous convictions which he may allege in respect of suc acﬁuL ed-
] (4) Thereupon the court shall ask the accused whether he tsd te
arson 5o alleged to bave been previously convicted and shall pr?upcg lho
chlctérminc the truth as to any alleged previous convictions Wwhic e

has not confessed or admitied. o ,
ﬂCCUSEEiS) If on any trial any previous conviction 18 lawf}llly pm\:r?n?tiigmﬂfé
the accused, or il he confesses or‘has’admmed_ such pl‘ﬁVID\E‘S cgne i rI:];e ic
court shall take it into consideration in awarding scgtcnple or th
which he has pleaded, or of which he has lbccn foun ‘ guilty. e
Finger-print records (o be prima fucie _ewdc;mce of previous conviction. ot
287. Notwithstanding anything in this Act, any ﬁngertgrlgt I(:(rier ot
pin rcorts,photograpbs r documets P 0 SR
hand of any officer having charge oI oot O ecords,
any other country, colony or termtory (w{i e O e iation made
photographs or documents were obtained under any S
e person concermed was unable to preven
gg?;;:d;a:}:aaﬁftﬁnd%r this Act a previous conviction may be proved, be

admissible in evidence befors any court in proof of such previous
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{a)

conviction and shali be prima facie evidence ol the facts in such records,
photographs or decuments set forth:
Provided that such records, photographs and documents shall be

produced to the court by a policeman or prisons officer having the custody
of them.

PART X VI
JUDGMENT ON CRIMINAL TRIAL
Withdrawing charges.
288, (1) If an indictment or summons contatning more counts

than one is framed against the same person, and a conviction has been
obtained on one or more of them, the prosecutor may withdraw the
remaining charge or charges, :

{2) Such withdrawal shall have the effect of an acquittal on such
charge or charges unless the conviction is set aside.

{3) In such event the court, subject to the order of the court setting
aside such conviction, may, upon the application of the Attorney-General,
proceed with the trial of the charge or charges so withdrawn.

Arrest of judgment. .

289, n Any person convicled of an offence before the High
Court, whether on his plea of guilty or otherwise, may, at any time before
sentence, move such court to arrest judgment on the ground that the
indictment does not disclose any offence.

(2) Upon hearing the motion the court may allow any amendment of
the indictment which it might have allowed before verdict.

(3) The court may hear and determine such mation either forthwith
of after any adjournment it considers necessary.

Decision may be reserved.

250, The court at which any person is tned for any offence may
reserve the giving of its final decision on guestions raised at the trial; and its
decision whenever given shall be considered as given at the time of such
trial.

Sentence in the High Court.

291. (H If a motion in arrest of judgment is not made or is
dismissed, the High Court may cither pass semtence upon the offender
forthwith or may discharge him onr his recognisance, as heremafter
provided, conditioned that he shall appear and receive judgment at some
future session of the court or when called upon,

(2} If sentence s not passed forthwith the presiding officer of the
court may, at any subsequent stiting thereof at which such offender is
present, pass sentence upon him,

Continuance of proceedings
291his. Notwithstanding any law or provision 1o the contrary-

where a presiding officer dies, resigns, the presiding officer’s services
are terminated or is for a just reason unable to continue with the trial, a re-
trial, review, appeal, compliance with an order of a superior court, snother
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judicial officer of that court may, at any stage of the proceedings, assume

and continue the proceedings; o ' ‘
(b) the judicial officer, shall before continmng with the proceedings

acquaint himself or hersellf  with the recorded evidence and whare the

judicial officer deems it necessary, call or recall any witness; and
{c) the judicial officer may do any other thing ﬂj:a.lt he or shllm;;i nfg
lawfutly do to ensure that justice or the administration of justice is achievec.
Commuttal to High Court for sentence after conviction i a magistraie’s
T i i ’ i victed of
292. (1) If on the trial by 2 magistrate’s court any person is convi
an offence, the court, on obfaining information about h_ts character and
antecedents, is of opinion that they are such that a greater punishment should fbe
inflicted for the offence than it hag the power to inflict, such court may, for
reasons to be recorded in writing on the r_cco;d of the case, instead of dealing
with him in any other manner, commit him in custody to the High Cowt for
senlence.
(2} For the purpose of this
imposed upon any persan, il ¢ase o
shall be deemed to be a single sentence.

section, the aggregate of consecutive sentences
f conviction for several offences at ong trial,

{Amended P.49/1964.) ‘
Procedure on conuniital for sentence wunder section 292.
293. {1 If a magistrate’s court commils a person for sentetce

under section 292, it shall forthwith send a copy of the record of the case to
the High Court. _ :

(2) Any person commnu
breught before the Iligh Cou

earlier if so directed by such court. . '
(3) If any person 1 brought before the High Court 1o accordance

with subsection (2), such court shall enquire into the circumstanices of tlze
case and, if, after consideration of the record, it is satisfied of Lhe‘accuscd s
guilt, it shall thereafier proceed as if such person had plchcd guilty before
it in respect of the offence for which he has been so committed,

(4) If the High Court, under this section, passes any sentence upon
any person he shall be deemed to have been tried and convicted for the
offence concered before the High Court. {Amended P 49/1964.)

Provisions applicable to sentences in ull courts.
294, (1% The judgment in every trial in any court shall be

pronounced or the substance of such judgment shail be explained in Open
court either immediately after the termimation of the hearing or without
undue delay at some subsequent time,bof which notice shall be given to the
parties and their legal represenlatives, if any: _ _ _
Provided that the whole judgment shall be read out if required either

by the prosecution or defence: and, _ ' 1 '
Provided further, that in a case in the High Court any judgment

written by a judge may be read by any magistrate or officer of such court if
directed so to do.

tted to the High Court for sentence shall be
tt at the next convenient session thereof or
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(Amended P.49/1964.)

{2} A court may, before passing sentence, receive such evidence as it
thinks fit in order to inform itself as to the sentence proper to be passed.

(3) Every warrant for the execution of any sentence passed in a
criminal case by any court may be issued either by the officer who passed
the sentence or by any judicial officer of such court, or in the case of the
High Court by the registrar thereof.

(4) If in a magistrate’s court, sentence i not passed upon an
offender forthwith upon his conviction, or if; by reason of any decision or
order of the High Coust on appeal, review or otherwise, it is necessary to
add to or vary any sentence passed in a magistrate’s court, or to pass
sentence anew in such court, any judicial officer of such court may, if the
judicial officer who convicted such offender or passed such sentence is not
available within Swaziland, as the case may be, pass sentence on such
offender aiter consideration of the evidence recorded and in the presence of
such offender.

{Amended P 49/1964.)
Extenuating circumsiances.
205, (1) If a court convicts a person of murder it shall state

whether in its opinion there are any extenuating circumstances and if it is of
the opinicn that there are such circumstances, it may specify them:

Provided that any failure to comply with the requirements of this
section shall not affect the validity of the verdict or any sentence imposed as
aresult thereof

(2) In deciding whether or not there are any extenuating
circumstances the court shall take into consideration the standards of
behaviour of an ordinary person of the class of the community to which the

. convicted person belongs. (Amended P 47/1959.)

PART XVI
PUNISHMENTS
Nature of punishments.
296, (1) Sentence of death by hanging shall be passed by the
High Court upon an offender convicted before or by it of murder, and
sentence of death by hanging may be passed by such court upen an offender
convicted before or by it of treason:

Provided that where 2 woman by any wilful act or omission causes
the death of her child under the age of twelve months, hut at the time of
such act or omission the balance of her mind was disturbed by reason of her
not having fully recovered from the effect of giving birth to such child or by
reason of the effect of lactation consequent upon the birth of such child,
then, notwithstanding that the circumstances were such that but for this
proviso the offence would have amounted to murder, she shall be guilty of
cuipable homicide and may be dealt with and punished accordingly:

Provided further that it shall not be lawful for sentence of death to be
pronounced on or recorded against any person convicted of an offence
punishable by death if in the opinion of the court such person was at the
time of the commission of such offence under the age of eighteen years, but
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in lien thereof the court shall scntence such persen to be detained during His
Majesty’s pleasure, and if so sentenced he shall be detained in such place
and under such conditions as His Majesty may direct, and whilst so detained
shall be deemed to be in lawful custody; and, *Provided also that where a
court in convicting any person of murder is of the opinion that there are
extenuating circumstances it may impose any sentence other than the death
sentence.

(Amended P.6/1956; P.47/1959, P.31/1962; L.N.38/1 967.)

(2) Subject to this Act or any other law or the cormumon law the court
may pass the following sentences on a convicted offender —

{a} imprisonment;

¥ See P.47/1950 providing sentence other than death sentence
when extenuating circumstances have been found.

(h) declaration as an habitual criminal;

(c) fine; _ _
(d) defention at a juvenile or juvenite adult reformatory or an industrial
school subject to the Reformatories Act No, §2 of 19213

(e} whipping; N

(f} putting the accused under recognisance with conditions:

Provided that no child under the age of fourteen years shall be
sentenced (o imprisonment,

(3) This Act shall not be construed as —

{a) authorising any court to impose for any offence any sentence other
than, or in excess of, the sentence which by law it is competent {or such
court to Impose for that offence; or

() derogating from the authority specially conferred on any court by any
law to impose any other punishment. ‘

{(4) The execution of any sentence of fine or of imprisonment wi th or
without hard labour shall not be suspended by the obligation imposed by
any law to transmit the record of the case for review, unless the person
sentenced gives sufficient bail at a time or place on conditions specified by
such law to pay the fine imposed upon him or to surrender himself in order
to undergo imprisonment, as the case may be, if the proceedings in such
case are approved. _

(5) If under the sub-section (1) a person Las bcen_semenced to be
detained during 1is Majesty’s pleasure, His Majesty may direct such person
to be detained in a juvenile reformatory.

(6) I His Majesty has directed that any person to whom §ub-sccti0n
(5) applies be detained in a juvenile reformatory, the Reformatories Act No.
82 of 1921 shall in all respects apply to such person as if be had been
sentenced by a court under section 3 of that Act to be detained in a juvenile
reformatory. '

(Amended P.47/1959; P 31/1962; F.49/1964.)

Sentence of death, _
297. The form of the sentence 10 be pronounced upon a person who 1s
convicted of an offence punishable with death and sentenced to death shall
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be that he be returned (o custody and that he be hanged by the neck unul he
is dead.

Sentence of death upon a woman who is pregnant.

298. (B) If a woman convicted of an offence punishable with
death is found under Lhis section to be prepnant, lthe sentence to be passed
on her shall be a sentence of imprisonment with hard labour instead of a
sentence of death,

(2) If 2 woman convicted of an offence pumishable with
death alleges that she is pregnant, or if the court before which a woman who
is so convicted thinks fit to order, the question whether or not she is
pregnant shall, before sentence is passed on her, be determined by such
court, -
(3) The question whether such woman is pregnant or not shall be
determined on such evidence as may be Jed before the court either on the
part of such woman or en the part of the Crown, and the court shall find that
the woman is not pregnant unless it is proved affirmatively to its satisfaction
that she is pregnant.

(4) The rights conferred by this section on a woman convicted of an
offence punishable with death shall be in substifution for the right of such
woman to allege in stay of execution that she is quick with child,

Marnner of carrying out death sentences.

299, (1) Ne sentence of death shall be carried into effect cxcept
upon the special warrant of His Majesty, who, after having taken the advice
of the Committee on the Prerogative of Mercy under section 92 of the
Constitution has decided not to exercise the prerogative of mercy vested in
Him,

(2} Such special warrant shall be issued to the sheriff or bis deputy
who shall, as soon after the receipt of such special warrant as fitting

- arrangements Tor the carying out of the sentence can be made, execute such

special warrant in the place appointed therein:

Provided that the sheriff or his deputy shall not execute such warrant
if at any time the Chairman of the Committee on the Prerogative of Mercy
by written notice under his hand to the shenff or deputy-sheriff intimates
that His Majesty has decided to grant a pardon or reprieve to the person so
sentenced or otherwise to exercise the Royal prerogative of mercy with
regard to him,

(3) Any notice by the Chairman of the Committee on the Prerogative
of Mercy under the provise to subsection (2} shall be construed for all
purposes as a cancellation of the warrant referred to in that subsection,*

{4) The power vested in the King by section 92 of the Constitution to
pardon a convicted offender or to commute, remit or grant a respite of the
execution of any sentence of any court of criminal jurisdiction may be
exercised by writien or telegraphic order addressed to the proper officer of
such court or to any officer charged with the duty of executing or enforcing
such sentence. (Section 209(4) taken from General Law and Administration
Proclamation (Cap. 3) (section 13} as amended by L.N.38/1967 and
L.N.8/1969.)
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Cumulative or concurrent Seniences.
300. (i) If a person is convicted at one trial of two or more
different offences, or if a person under sentence or undergoing punishment
for one offence is convicted of another offence, the court may sentence him
to such several punishmenis for such affences or for such last offence, as the
cuse may be, as it is competent (o impose.

2 If such punishment consists of imprisonment the Court

shall direct whether each sentence shall be served consecutively with the
remaining sentence. (Amended P.49/1964.)

e See also sections 12 to 14 of Sheriffs Act 17 of 1902.
Discretion of the court as 1o the amount and nature of punishment.
301, (1) If any person is liable by law to a sentence of

imprisonment for life or for any period he may be imprisoned for any
shorter period. (Amended P.49/1964.)

(2) Any person Jiable by law to be sentenced to pay a fine of any
amount may be senienced to pay a fine of any lesser amount. (Amended

P.56/1962.)

Huobitual criminals,
302. (1) If any person has been convicted on more than one

occasion of any offence mentioned in the Second Schedule, whether of the
came or of a different kind, and whether in Swaziland or elsewhere, and is
thereafier convicted within Swaziland by the High Court of any offence
mentioned in the Second Schedule, he may be declared by the court to be an
habitual criminal. B

{2) The judge making any such declaration shall report thereon to
the Chairman of the Committee on the Prerogative of Merey for the
information of Ilis Majesty in such terms as he may deem fit.

{3) Subject to section 333, any persen declared to be an habitual
criminal shall be detained in a prison during His Majesty’s pleasure.

(Amended P.47/1959.)
Imprisonment in default of payment of fines.
303. (1) If & court has convicted an offender of any offence

punishable by a ine (whether with or without any other direct or alternative
punishment) it may, in imposing & sentence of a fine upon such offender,
impose, as a punishment altemative t0 such fine, a sentence of
imprisonment, of any duration within the limils of its punitive jurisdiction:

Provided that, subject to sub-section (3), the period of such
alternative sentence of imprisonment shail not, either alone or together with
any penod of imprisonment imposed as a direct punishment, exceed the
fongest period of imprisonment prescribed by any law as a punishinent
(whether direct or alternative) for such offence.

(2) 1f a court has impused upon any offender a sentence of a fine
without an alternative sentence of imprisonment, and such fine has not been
paid in full or has not been recovered in tull by a levy, the court which
passed sentence on such offender may issue a wamrant directing that he be
arrested and brought before it, and wmay thereupon sentence him to such
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term of imprisonment as could have been imposed upon him as an
alternative puaishment, under subsection {1}.

(3) If by any law passed beforc the commencement of this Act, a
court is empowered to impose, upon a person convicted by such court of an
offence, a sentence of imprisonment (whether direct or as an altemative 10 a
fine} of a duration proportionate to the sum of a fine, such court may,
notwithstanding such law, impose upon amy person couvicted of such
offence, in lieu of a sentence of impnsonment which is so proportionate,
any senstence of imprisonment within the limits of the court’s punitive
jurisdiction.(Amended P.49/1964.)

Recovery af fine,

304. (1} If an offender is sentenced to pay a fine, the court
passing the sentence may, in its discretion, issue a warrant addressed to the
sheriff or messenger of the court authorising him to levy the amount by
attachment and sale of any movable property belonging to such offender
although such sentence directs that, in default of payment of a fine, the
offender shall be imprisoned.

{2) The amount which may be levied under subsection (1) shall be
sufficient to cover, in addition to such fine, the costs and expenses of such
warrant and of the attachment and sale thereunder.

{3} Such warrant when issued by the High Court may be executed
anywhere within Swaziland.

(4) Such warrant, if issued by a magistrate’s court, shall authorise
the attachment and sale of the movable property within the local limits of
the jurisdiction of such magistrate’s court, and also outside such limits if
endorsed by a magistrate having jurisdiction in the place where the propeity
is found.

(5) If the proceeds of sale of the movable property are insufficient to
satisfy the amount of such fine, costs and expenses, the High Court may
issue a warrant, or in the case of a sentence by any magistrate’s court may
authorise such magistrate’s court to issue a warrant, for the levy of the
amount unpaid against the immovable property of the offender.

(6) 1f an offender has been sentenced to pay a fine only or, in default
of payment of such fine, imprisonment, and the court issues a warrant under
this section, it may suspend the execution of the sentence of imprisonment
and may release the offender upon his executing a bond with or without
sureties as such court thinks fit, conditioned for his appearance before such
court or some other court on the day appointed for the return to sach
warrant, being not more than fifteen days from the time of executmg such
bond: and if the amount of the fine is not recovered, the sentence of
imprisonment shall be carried in1o exscution at once.

(7) If an order for the payment of money has been made on non-
recovery whercof imprisonment may be awarded and such money is not
paid forthwith, the court may require the person ordered fo make such
payment to enter into a bond as prescribed in sub-section (6), and in default
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of his doing so may at once pass senteuce of imprisonment as if such money
covered. .
had no{tSt;ei?';i offender has been sentenced to pay a fine only or, in defqul;
of payment of such fine, imprisonment, and before ie expiry of the gcrl:;)ll
of such imprisonrpent any pari of the [iu'c is paid or levied, such penod &
be reduced by a number of days beanng as nearly as possible the same
proportion to the number of days to which such person is sentenced as the
sum so paid and levied bears to the amount of such fine. b.
(9) Any amount “ihichb would rgducc the imprisonment by a
i day shall not be received.
EraCUOEIid{l)}p;gl {;f«;a}l'mc)l{lt of any sum under this section need be accepted
otherwise than during ordinary office hours.

dealing with convicted juveniles. ‘
%%r.mer Of(l)a e Any court in which a person under the age of eighteen

years has been convicted of any offence may, instead of imposing any
punishment zpon him for such offence Ibut subject to the second proviso to
section 296(1)] order that he be placed in the custody of any suitable person
designated in such order for a specific period: - . N

Provided that such order may he made in addition to the imposition of

ipping: and, _ ]

: whlpﬁ:ﬁ%ided further that no order made in terms of this syb-ser_:hon shall
direct that the convicted person shall remain in the custody in which he has
been placed after he attains the age of eighteen_ Vears. ] :

(2) Any person who has been dealt with under sub-section {1) an
who absconds from ihe custody in which he was placed may be
apprehended without warrant by sny policeman and shall be brought as
soon as may be before a magistrate of the district in which he was

ended. )
appreh{3} If any person is brought before 2 magistrate under sub-section E}?
such magistrate shall, after questioning the absconding person as to the
reason why he absconded, order either that he be —
(a) returned to the custody from which be absconded; A ofih
(b} piaced in the custody of another person for the remaimng period of the

igi rder; orF _ _
?Sglc:ncililiﬁttcd to prison for the remaining period of the order made under
sub-section {1). (Amended P .6/1956.)
of whipping. o

g‘gf;fﬂﬁ‘e {{1) ”) %v'hcn ay male person over the age of 18 years 15 liable
to be sentenced to be whipped, such punishment may be 'mflu:ted in
addition to, or in substitution for, any punishment to which he i3 otherwise
liable, and the number of strokes to be inflicted, not exceeding fifteen, shall,
subject to any statute, be in the discretion of the court. .

(2} The court shall specify in the sentence the number of strokes
which are to be given, .

(3) If a sentence of whipping is wholly or partially pre_\*ented gn
grounds of health from being executed, the offender shall be kept in custody
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until such sentence is revised by the court which passed it, and such court
may in its discretion either remit the sentence of whipping or sentence the
offender, in licu of whipping, or in lieu of so much of the sentence of
whipping as was not exccuted, to imprisonment not exceeding twelve
moinths.

(4) Such imprisonment may be in addition to any other punishrnent
to which such offender may have been sentenced for the same offence.
(Amended P.49/1964)

Sentence of whipping on male person under the age of eighteen.

307, (1) If any male person under the age of eighteen years is
convicted of any offence, the court before which he is convicted may, in
lieu of any other punishment or in addition to any other punishment except
a discharge under section 311 or a fine and whether in the case of a first
conviction or any subsequent conviction, sentence such person to receive in
private a moderate correction of whipping not exceeding fifteen cuts with a
light cane.

{2) Such correction shall be administered by such person and in such
place as the court may appoint,

(3} The parent or guardian of such person shall have the right te be
present. (Amended P.49/1964 )
Females not io be sentenced o whipping.
308. No fermnale and no male person over the age of 40 years shall be
sentenced by any court whatever 10 the punishment of whipping. (Amended
K.O-1-C. 38/1975.)
Conditions to be filfifled before whipping.
309, No puntshment of whipping imposed by 2 court shall be carried
out unless the sentence under which it was imposed has been reviewed
under section 79 of the Magistrate’s Courts Act, 1938 and such punishment
shall be carried out privately in a convict prison or jail and in accordance
with the regulations made under the law relating to prisons or jails.
(Amended A 1/1988 )
Recognisances to leep the prace and be of good bekhaviour.
310, (1) Any person convicted of an offence not punishable with
death may, instead of or in addition to any punishment to which he is liable,
be ordered to enter into his own recognisance, with or without suretics, in
such amount as the court thinks fir to keep the peace and be of good
behaviour for a time to be fixed by such court, and may be ordered to be
imprisoned until such recognisance, with sureties, if so directed, is entered
into:

Provided that ithe imprisonment for not entering into such
recognisance shall, m no case, exceed one year,

(2) If any person is convicted of an offence involving assault or
injury to the person, a magistrate’s court may in liev of or in addition to any
other punishment, order him to give security 10 keep the peace and to refrain
from committing any injury agaimst the complainant for a period not
exceeding three months.
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(3) If any person zfter having becn ordered to give such security
under sub-section (2) refuses or fails to do so, the court may order him to be
committed to gaol for a period not exceeding one month unless such
security is sooner found. . _

{(4) Tf the conditions upen which any recognisance or security under

this section was given are not observed by the person who gave it, the court
may declare such recognisance or secutity t0 be forfeited, and.au.:ly such
declaration or forfeiture shall have the effect of & judgment in a ¢ivil action
in such court. Recognisances Lo come up for judgment. _
311, If a person is convicted of an offence not punishabie with death,
the court may instead of passing sentence, discharge him upon his entering
into his own recognisances with or without suretics, 11 such sum as such
court may think fit, to appear and receive judgment at some future sitting of
the court or when called upon.

Payment of fine without appedarance in cour.
312, 1) If any person has been summoned or warned to appear

in a magistrate’s court or has been amested or has been informed by a peace
officer that it is intended to institute criminal proceedings against him for
any offence, and an officer holding a rank or post to be designated by the
Prinie Minister from time to time for the purposes of this section by notice
in the Gazette, has reasonable grounds for believing that the court which
will try such person for such offence will, on conwct:pg_hlm of such
offence, not imposc a septence of imprisonment or whipping or a fine
exceeding two thousand Emalangeni, such person may sign and deliver to
such officer a document admitting that he is guilty of such offence; and
(Amended K.O-1-C. 23/1976.) (Amended, A.4/2004)

(a) deposit with such officer such sum of money as the latter may fix; of

(b} furnish to such officer such security as the lf:ltte:r deems s.lufﬁclcu'l;

for the payment of any fine which the court trying the case in question may
lawfully impose therefor, not exceeding two theusand Emalangeni or the
maximum of the fine with which such offence is punishable, whichever
amount is the lesser; and such person shall, subject to subsection (_8),
thereupon not be required to appear in court {C answer a charge of having
committed such offence. (Amended X.O-I-C. 23/1976.); {Amended,
A4/2004) : _ ‘

{2) Such person may at any time before sentence 18 passed upon him
under subsection (5) submit to any person in charge of the _aforesatd
document an affidavit setting forth any facts which he desires to bring to the
notice of the court in mitigation of the punishment to be imposed for such
offence, and such affidavit shall be submitted together with such documesnt
to the court which is to pass the senfence. '

(3) An officer so designated, if he is notl the ‘publlc prosccufor
attached to the court in which the offence in question is triable, shall, as
soon as practicable after receiving a document referred to in sub-section (1),
transmit it to such public prosecutor.

(4) If such public prosecutor hias received any such document he
ghall transmit it to the clerk of such court:
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Provided that before doing so he may report the matier to the
Astornev-General and ask him for his directions thereon.

(5) After receiving such document the clerk of such court shall enter
it in the criminal record book of such court and the person in question shall,
subject to sub-section (8), thereupon be deemed to have been convicted by
such court of such offence, and such court shall pass sentence upon such
person in accordance with law: Provided that such court may decline o pass
sentence upon him and may direct that he be prosecuted in the ordinary
cotrse, and in that case, if such person has been summoned or warned in
terms of sub-section (1), he shall be summoned afresh to answer any charge
which the public prosecutor may prefer against him.

{6y If the court imposes a fine on such person such fine shall be paid
out of any sum deposited under sub-section (1)(a), or if security has been
given under sub-section (1)(5) and the fine has not been paid in accordance
with the terms of such security, the latter, if corporal property, may be sold
by public avction and the fine paid oul of the proceeds of the sale:

Provided that if the whereabouts of such person are known, written
natice of the intended sale and of the time and place thereof shall be given
o him not less than three days before such sale takes place.

(7y If any balance remains of any such deposit or of the proceeds of
any such sale, after pavment of such fine, such balance shall be paid over to
the person who made such deposit or gave such security, and if such deposit
or such security is insufficient to pay the fine imposed, the balance
remaining due shall be recovered from the person upon whom such fine was
imposed in manner provided in this Act. .

(8) At any time before sentence has been passed upon the person in
question under sub-section (5), the Attorney-General may direct that no
action be taken in the matter under sub-sections {5), (6} and (7), but that
such person be brought to trial in the ordinary manner:

Provided that in such case, if such person has been summoned or
warned in terms of sub-section (1), he shall be summoned afresh to answer
any charge which the Attorney-General may direct.

(9) If at the conclusion of the trial referred to in sub-section (8} the
person tried is sentenced to pay a fine, sub-sections [6) and (7) shall apply,

(1M If at the conclusion of any proceedings against any person under
this section, no fine is imposed upon him, the money or security deposited
by or on behalf of such person shall be returned to the person who made the
deposit.

Powvers us to posiponentent and suspension of sentences.

313, (N If a person is convicted before the High Court or any
magistrate’s court of any affence other than one specified in the Third
Schedule, the court may in its discretion postpone for a period not
exceeding three years the passing of sentence and release the offender on
one or more conditions {whether as to compensation to be made by the
offender for damage or pecuniary loss, good conduct or otherwise) as it may
order to be inserted in recognisances to appear at the expiry of such period,
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and if at the end of such period the offender has observed all the conditions
of such recognisances, it may discharge him without passing any scnl,cnuc.
(2) Ifa person is convicted before the High Court or any magistrate s court
of any offence other than cne specificd in the Third Schedule, it may pass
sentence, but order that the operation of the whole or any part of such
sentence be suspended for a period not exceeding three years, which period
of suspension, in the absence of any order 10 the contrary, shall be
computed in accordance with sub-sections (4} and (5) }'cSchtJVﬂly.

(3} Such order shall be subject to such conditions (whetbgr as to
compensation to be made by the offender for damage or pecuniary loss,
good conduct or otherwise) as the court may specify therc!n.

(4) The period during which any order for the suspension of a part of af
sentence, made under sub-section (2) and affecting a sentence O
imprisonment, shall run, shall commence on the dgte upon which the person
convicted was lawfully discharged from prison m respect of the
unsuspended portion of such sentence, or if not then discharged because
such person has to undergo any other sentence of imprisonment, such pe;md
shall commence upon the date upon which such person was lawfl{ily
discharged from prison in respect of such other seatence and if any portion
of such other sentence is itself suspended, the periods of suspension of all
such sentences shall, in the absence of any order o the contrary, run
consecutively in the same order as the sentences.

(5) The period during which amy order for the suspension of the whole of a
sentence of imprisonment shall run, shall if the convicted person is —

{«) not serving another sentence, commence from the date from which lhtj
sentence wholly suspended was expressed as taking effect, or took effect;
and ‘ ¢ el
(b} serving another sentence commence Ifrom the date of expiry of such
sentence including any period thereof which may be subject to an order of
uspension. .
P (6) If during the period of suspension of the whole of a sentence the
convicted person is sentenced to imprisonment, the portion then remaining
of the sentence wholly suspended shall be deemed to be consecutive to the
sentence of imprisonment subsequentiy awardedt .

(7) If the offender has, during the period pf suspension olf any
centence under this section, observed all the conditions specified in ﬂthe
order, (e suspended sentence shall not be enforced. (Amended P.37/1957 )

ment af fines by nstalments.
‘:f—}t }E{‘) g If a person is convicted before the High Court or any
magistrate’s court of any offence other than_one specified in the Third
Schedule, such cowrt may in its discretion order that any fine imposed on
such person be paid in instalments or otherwise on such date or datgs, and
during such period, not exceeding twelve months from the date of such
order, as it may fix therein. '

(2) If on such dale or dates the offender has made all payments m
accordance with the order of court, no warrant shall be issued committing
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the offender to prison to undergo any alternative imprisonment prescribed in
the sentence in default of payment of such fine.

(Amended P.37/1957.) Consequences of failure to comply with
conditions of postponement or suspension of sentence,
315, {1} If the conditions of any order made, or recognisance
entered into, under section 313 or 314 are alleged not to have been fulfitled,
the local public prosecutor may, without notice to the offender, apply to any
magistrate’s court within the local limits of whose jurisdiction the offender
is known or suspected to be, for a warrant for the arrest of such offender for
the purpose of bringing him before the court to show cause why he shall not
undergo the sentence which has been, or may be, lawfully imposed.

(2)  Any application made under sub-section (1) shall be supported
by evidence in the form of an affidavit or on oath, that the order or
recognisance is still binding upon the offender and that such offender has
failed, in a manner to be specified, to observe the conditions thereof,

(3}  The court to which application is made under sub-section (1)
may, if it is satisfied that the offender ought to be called upon to show cause
why he shal!l not undergo the sentence which has been, or may be, imposed,
grant a warrant for the arrest of such offender for the pumpose of bringing
him to court 5o to show cause,

(4)  The court before which any offender appears in consequence of
an application under sub-section (1), shall read, or cause to be read, to the
offender, such application and the evidence given in support thereof, and
shall thereupon call upon him to say whether he apposes such application.

(3) If such offender does not oppose the application and admits that
he has not fulfilled the conditions of the order made, or recognisance
entercd into, the Court may order him to undergo the sentence which was,
or is then, imposed upon him or may make an order under section 3186 if the
original order was made under section 313(2) or 314,

{5) Ifthe offender denies the allegations and opposes the application,
the court shall proceed to hear the matter in accordance with the principles
generally applicable to criminal trials under this Act, and if it finds that such
offender has not fulfilled the conditions of any order made, or recognisance
entered into, it may thereupon order him to undergo the sentence which
was, or 15 then, imposed upoen him, or may make an order under section 316
if’ the original order was made under section 313(2) or 314, (Amended
P37/1957.)

Further postponement or deferment of sentence. 5

316 The court before which an offender appears may, if the original
order related to the suspension of a sentence under section 313(2) or the
payment of a fine by instalments or otherwise under section 314, and if the
offender proves to the court’s satisfaction that he has been unable through
cireumstances beyond his control to fulfil the conditions of such order, grant
an order further suspending the operation of such sentenice or further
deferring, payment of such fine, subject to such conditions as might have

been imposed at the time the original order was made. (Amended
P.37/1057)
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Magistrate’s courts not io impose sentences of less than four days.

317 No person shail be sentenced by a magisirate’s court 1o
imprisonment for a period of less than four days, unless the sentence is that
the offender be detained wntil the rising of the court.

Commencement of senfences.

318 Subject to sections 300¢2) and 313, a senfence of imprisonment
shall take effect from and include the whole of the day on which it is
pronounced unless the court, on the same day on which sentence is passed,
expressly orders that it sh all take effect from some day prior fo that an
which it is pronounced.
(Amended P.49/1964.}
Discharge with caution or reprimand.
3is. If a person is convicted before the High Court or any
magistrate's court of any gffence other than one specified in the Third
Sohedule, such court may in its discretion discharge ihe offender with a
caution or reprimand, and such discharge shall have the effect of an
acquittal, except for the purpose of proving and recovding previous
convictions. (Amended P.37/1 957 JRegulations as 1o probation, ete. 320,
The Deputy Prime Minister may ke regulations, not inconsistent with

this Act relating to the powers and duties of persons (to be known as

probation cfficers) to whom may be enfrusted the care of supervision o
offenders whose sentences of imprisonment have been suspended under this

Act, the circumsiances under which courts may entrust such care or
supervision (o probation officers, the conditions which shall be observed by
such offenders while on probation and the varving of such conditions, and
generally for the better carrying out of the objects and purposes of this

Fart.
PART XVIII

COSTS, COMPENSATION AND RESTITUTION
Court may order accused to pay COMPENSItion,
321 (1) If any person has been convicted of an offence which
has caused personal imjury 10 sOme olher person, or damage to or loss of

property belonging to some other person, the court trying the case may,

after recording the conviction and upon an application made by or on behalf

of the injured patty, forthwith award him compensation for such injury,
damage or loss:

Provided that the amount 50 swarded shall pot exceed the civil
jurisdiction of such court. (Amended K.O-I-C. 19/1975.)

(2} For the purposes of determining the amount of compensation or
the liability of the accused therefor, the court may refer 1o the proceedings
and evidence at the trial or hear further evidence either upon affidavit or
verbal, or the amount of compensation may be awarded by the court in
accordatice with an agreement reached between the person convicted and
the person 1o be compensated. (Amended P.49/1964 )
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(3) The court may order a person convicted upon 2 private
prosecution to pay the costs and expenses of such prosecution in addition to
any sum awarded under subsaction (1):

~ Provided that if such private prosecution was instituted after 2
certificate by the Attomey-General that he declined to prosecute, the court
may order the costs thereof to be paid by the Government.

(4) If a court has made any award of compensation, costs of
expenses under this section and such award has been accepted by the person
in whose favour it has been made, such award shall have the effect of a civik
judgment of such court.

(Amended P.49/1964; K.O-I-C. 19/1975))

o (5) Any costs so awarded shall be taxed according to the scale, in
civil cases, of the court which made the award.

(6) If any moneys of the accused have been taken from him upon his
apprehension, the court may order payment in satisfaction or on account of
the award, as the case may be, to be made forthwith from such moneys.

_ (7) Any person against whom an award has been made under this
section shall not be Liable at the suit of the person in whose favour an award
has becp 50 madc, and who has accepted such award, to any other civil
proceedings in respect of the injury for which compensation has been
awarded. (Amended P.37/1957.)

Compensation to innacent purchaser of stolen properiy.

322. If any person has been cosvicted of theft or of any offence
whereby he has unlawfully obtained any property, and it appears fo the
gourt by the evidence that he sold such property or part of it to any person
who had no knowledge that it was stolen or unlawfully obtained and that
money has been taken from the convicted person on his apprchc;ision, the
court may, on the application of such purchaser and on restitution of such
property to its owner, order that, out of the money so taken from the
prisoner and belonging to him, a sum, not exceeding the amount of the
proceeds of the sale, be delivered to such purchaser.
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Restinution of stolen property.

323, (1) If any person is convicted of theft or receiving stolen
property knowing it to have been stolen, or otherwise unlawfully obtaining
any propefty, such property may be restored 1o the owner or his
representative on application by him to the court.

(2) Inevery such case the court before which such person is tried for
any such offence may from time to time award writs of restitution in respect
of such property or order the restitution thereof in 4 suramary mannet. -

(3) If it appears, before any award is made, that any valuable
security has been bona fide paid or discharged by any person liable to the
payment thereof or, being a negotiable instrument, has been bona Jide taken
or received by tramsfer or delivery by any person for a just and valuable
consideration without notice or without any reasonable cause to suspect that
it had by any offence been stolen or otherwise unlawfully obtained, or if it
appears that the property so stelen or received or otherwise unlawfully
obtained has been transferred to an innocent purchaser for vajue who has
acquired a lawful title thereto, the court shall not award or order the
restitution of such security or propexty.

Rerurn of exhibits, etc.

324. §)) After the conclusion of any trial and subject to any
special provision contained in any law, the court may make a special order
as to the return fo the person entitled thereto of the property in respect of
which the offence was committed or of any property seized of taken under
this Act or produced at such trial.

(2) If no such order is made the property shall, on application, be
returned to the person from whose possession it was obtained (unless it was
proved during the trial that he was not entitied to such property) after
deduction of the expenses incurred since the coaclusion of such trial in
connection with the custody of such property:

Provided that if within a peried of three months after the conclusion
of the wial no application is made under this section for the return of the
property, or if the person applying is not entitied thereio or does not pay
such expenses, such property shatl vest in the Government.

(3) The court convicting any person of any offence. which was
conunitied by means of any weapon, instrument ox other article produced to
it may, if it thinks fit, declare such weapon. instrument or other article to be
forfeited to the Government.

(#) The court convictintg any person of any offence specified in Part
1 of the First Schedule who was arrested while in possession or custody of
any vehicle or recepiacle used in the conveyance of or containing any article
or substance in connection wherewith such offence was committed may, if
it thinks fit, declare such vehicle or receptacle, or the convicted person’s
right thereto, to be forfeited to the Government:

Provided that such declaration shall not affect any rights which any
person other than the convicted person may have to the vehicle or receptacie
in question if it is proved that he did not know that it was being used or
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would be used for the conveyance of, or as a receptacle for, the said article
or substance, or that he could not prevent such use.

(5) During the trial resulting in any such declaration of forfeiture and
at any time after the making of such declaration, the court which is hoiding
or which held the trial may enquire into and determine any person's rights
to the vehicle or receptacle in question; and if such determination is adverse
to any person, he may appeal therefrom as if it were a conviction by the
court making the determination, and such appeal may be heard either
separately or jointly with an appeal against the conviction as a result
whereof such forfeiture was declared, or against a sentence imposed as a
result of such conviction.

(6) If any such declaration i8 set aside or varied after the sale, on
behalf of the Government, of the vehicle or receptacle or rights declared to
be forfeited, the person whose rights were wpheld by the setting aside or
variation of such declaration may, at his option, enforce such rights against
any person in possession or custody of the vehicle or receptacle in question,
or claim from the Government at amount equal to the value of such rights
not exceeding the proceeds of the sale of such rights.

Miscellaneous provisions as 1o awards or orders under this Pari.
325. (1)  Any award or order of restitition made under this Part
may be made subject to the applicant giving security de restituendo in casc
the award or order be reversed on appeal or review,

(2) :I‘he court may in any "case refer a party applying for
compensation under this Part to his remedy under the ordinary law.

(3) Ifany such award or order is made against two or more persons it
shall be joint and several.

PART XIX
APPEALS
When execution of sentence may be suspended.
326. The execution of the sentence of a magisirate’s court shall not be

suspended by reason of any appeal against a conviction, unless the —

{rr) sentence is that the accused be whipped, in which case the senlence
shall not be executed untii such appeal has been heard and decided; or

(B} court from which the appeal is made thinks fit to order that the accused
be admitted to bail, or, if he is sentenced to any punishment other than
simple imprisonment, that he be treated as an unconvicted prisoner uniil
such appeal has been heard and decided:

Provided that, if the accused is ultimately sentenced to imprisonment,
the time during which he is so released on bail shall be excluded in
computing the term for which he is so sentenced: and

‘ Provided further that any time during which the accused has been
detained as an unconvicted prisoner under this Act shall be included or
excluded in computing the term for which he is uitimately sentenced, as the
Appeal Court may determine.
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Powers of Appeal Court.
327, In any appeal against a conviction the Court of Appeal may
without prejudice to the exercise by such court of its powers under section
82 of the Subordinate Courts Proclamation (Cap. 20) and under section 5 of
the High Court Act No, 20 of 1954 —
(@) confirm the judgment of the court bclo_w,’in_which case if the accused,
having been convicted and admitted to bail, is in court, the Appeal Court
may forthwith commit him to custody for the purpose of undergoing any
punishment to which he may have been sentenced;
(b) order the judgment to be set aside notwithstanding the verdict, which
order shall have for all purposes the same effect as if the accused had been
acquitted; . 1

i iudement as ought to have been given at the trial; or impose
gfl)t‘:hg;’:ﬁl?s]-;]ﬁé’ﬂt %.Thether mo%l; or less severe than or of a different nature
from the punishment imposed by the court below) as ought to have been
imposed at the rial; or,
(&) make such other order as justice may require:

Provided that notwithstanding that the appeal court is of the opinion
that any point raised might be decided in favour of the accused, no
conviction or sentence shall be set aside or altered by reason of any

irregularity or defect in the record of proceedings, unless it appears to such
appcal court that a fatlure of justice has in fact resulted therefrom.

{Amended P.49/1964.}

Order of court to be certified,

328, The order or direction of the appeal court shall be certified under
the hand of the presiding judge to the registrar of the court bc_fcnrc which the
case was tried, and such order or direction shall be carried into effect and
shall authorise every person affected by it to do whatever is necessary to

carty it into effect.

ParRT XX
PARDON AND COMMUTATION
Saving of Royal prerogative of mercy.
329 The power at any time (o commute Of remit any sentence of any

court of criminal jurisdiction now or hereafter establisltl?ed in Swaziland, or
to grant a pardon either free or subject to lawful conditions of any offender
convicted by any such court, is vested in His Majesty under section 81 of
the Constitution.

His Majesty may commute Sentence.

330. (D If His Majesty extends mercy conditionally to any
offender under sentence of death, He may, without the consent of such
offender, commute the ‘punishment te any other punishment provided by
law.
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(2) Any such commutation shall be signified in the form of an order
that the offender be punished in the manner directed by His Majesty, and
such offender shall thereupon be allowed the benefit of such conditional
pardon.

(3} Such allowance and order shall have the effect of a valid
sentence passed by the court before which such offender was convicted.
Effect of free pardon. :

331 A free or unconditional pardon by His Majesty shall have the
effect of discharging the convicted person from the consequences of the
conviction.

Conditional remission of sentence by His Majesty.

332. () If His Majesty extends mercy to an offender under
sentence of imprisonment with or without hard labour, he may exiend
mercy upon condifion that the offender enters into a recognisance
conditioned as in the case of offenders discharged by the court upon
suspension of the execution of a sentence.

(2) The offender shall thereupon be lisble to the same obligations
and to be dealt with in all respects in the same manner as a person
discharged by the court on recognisance upon such suspension.

Release on probation and breach of fulfilment of conditions of release.

333, (1) Subject to section 302 His Majesty may order the
release of an habitval criminal for any period and on any conditions which
His Majesty may see fit fo determine,

(2) I any such offender so released fails to observe any condition of
such release he may be arrested and recommitied 1o prison by warrang under
the hand of any magistrate and shall be detained in prison as if he had not
been released by His Majesty: and such magistrate shall inform the
Chairman of the Commitiee on the Prerogative of Mercy for the information
of His Majesty, of the fact of such recommittal,

(3) If any offender so released complies with all the conditions of his
release during the whole of any period of time which may be required of
him as a condition of release, he shall, save for the purpose of proof and
recording of previous convictions, be no jonger deemed an habitual criminal
or liable to suffer any other punishment in respect of the conviction upon
which he was declared to be an habitual criminal, (Amended P.37/1957.)

ParT XX
GENERAL AND SUPPLEMENTARY

How documents are to be served.

334, (1} Uunless some period is expressly provided, any notice or
document, except a summons to an accused person, required to be served
upon an accused person shall be served by delivering it to the accused at
least ten days before the day specified therein for his trial if his trial is
before the High Court, or at least two days (Sundays and Public Holidays
excluded) before such day if his trial is before a magistrate’s court, or, if the
accused cannot be found, by leaving a copy of such notice or document with
an adult member of his household at his dwelling, or, if no adult person
belonging to his household can be found, then by affixing such copy to the
principal outer door of such dwelling or of any place where he actually
resides or was last known to reside.
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> i il any such notice or
7) If the accused has been admitted o bai
docum(clit may either be served upon him personally or lei_ialat tcll'm pia_zz
specified in the recoguisance as that at which any notice of trial and servi
of the indictment of summons may be made. e

officer serving amy such motice s '
Hallsm(i%)wjtg: official from whom he has received the notice or document

i i i i as made, and such return
sarvioe a retumn of the mode in which service was m:
gﬁn be prima facie evidence that the service of th; notice or document was
in manner and form staied in the refurn. _
mede 4) Police officers may, subject to the rules of: court, serve agy p;fhc;?
or document under this Act as if they had been appointed deputy-shertils
deputy-messengers or other like officers of the court.
Amended P.49/1964.} . ‘
E’ersoﬁ making a siatement in & criminal case enfitled tocopy. i
335 If a person has made to a peace oﬁioqr a statement in writing, od
a st.::ltemem which was reduced to writing, rcé;tmg to 22);5 mtionsa\irtiﬁ;n,si‘:h
imd edin instituted in co
criminal proceedings are thereafter ins e
i i f such statement shall 8
transaction, any person in pOSsession O ‘
person who made the staterent, at his request, with a copy thereof.
de of proving service of process. )
%06 i Ifit 1gs necessary 1o prove the service o_f any $ummons, subpoeéla,
noti;:c or other process, o the execution of anfil Jtldgufg;; c:i ;:g:x& ;‘l;r ee;
is Ac i i be proved by a v
this Act, the service or execution may o¢ proved ! T
justi i58i for oaths having jurisdiction to take alhdawvy
justice or comimissioner for 02 aving jorisciol o0 e
district wherein the affidavit is made or in any & mann ch sueh
i i i ed if it had been effected m
service or execution might have been prov i .
district or other arca wherein such summens, subpoena, notice or other
process of judgment or warrant e.:manatu; —
Fcsion of summonses, wrils, etc., by 1efeg -
;’gt;nsml Anyfsummons, v;rit, warrant, rule, order, notice or other process;
doc;tmcnt, or communication, which by any llaw, rule o::' cgouﬁ, ;J; ?1%1‘;:2?)2,
ieg i i i executed upo
arties is required or directed to be served ot _
gf ﬂﬁ at the t;cé!usc or ptace of abode or business of any person, in ord;r ﬂla;
such person may be affected thereby, may be transmitted by tglegrhe;p l,o?:;e
:'1 telegraphic copy served or executed upfm.;;l such pctgson, orcilee fi%tc ; :q ;f ise
i oree an 5
lace of abode or business, shali be of the same ;
g:'il;inal had been shown to, or a copy thereof served or executed upon, suck
erson, or 5o lefk, as the case may be. .
E:‘abfﬁry (o punis,hmem‘ in case of offences by corporale bodies,

hips, elc, _
gggmers IJP[El,) n any criminal proceedings under any stafute or

i i he secretary and

lation or at common law against a campany, t ¢

?:?;:tfogr;ztg; or manager of chairman thereof mmS\Eazﬁ&nd mayhulﬁl:ﬁsb:
ise di i ith the offence and s
s otherwise directed or provided, be f:h_argcd wi . _
iisagle to be punished therefor, unless 1€ 15 proved that he did not la]-.(e;l p_grt in
the commission of such offenice, and that he could not have prevented L.
(Amended P.6/1956.)
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{2} In any such proceedings against a local suthority, the mavyor,
chairman, town clerk, secretary or other similar officer shall, unless it is
otherwise directed or provided, be liable t0 be so charged, and in like
circumstances punished for the offence.

{3) In any such proceedings against a partnership, every member of
such partnership who is in Swaziland shall, unless it is otherwise directed or
provided, be liable to be so charged, and in like circumstances punished for
the offence,

(4} In any such proceedings against any association of persons not
specifically mentioned in this section, the president, chairman, secretary,
and every other officer thereof in Swaziland shall, unless it is otherwise
directed or provided, be liable to be so charged, and in like circumstances
puanished for the ofience.

(5} This section shall not be deemed to exempt from liability any
other person guilty of the offence. -

(6) In any criminal proceedings against a corporate body, any record
which was made or kept by a director, servant or agent of such corporate
body within the scope of his activities as such, or any document which was
at any time in the custody or under the control of any such director, servant
or agent within the scope of his activities as such, shall be admissible in
evidence against the accused,

(7) For the purposes of sub-section (6) any record made or kept by a
director, servant or agent of a corporate body or any document which was at
any time in his custody or control shall be presumed to have been made or
kept by him or to have been in his custody or contro! within the scope of his
activities as such, urless the contrary is proved.

(8) In any proceedings against a director or servant of a corporate
body in respect of any offence, any evidence which would be or was
admissible against such corporate body in a prosecution for such offence,
shall be admissible against him.

(9) In this section —

*director” in relation to a corporate body means any person who controls or

governs that corporale body or who is a member of a body or group of
persons which controls or governs that corporate body or where there is no
such body or group, who is a member of that corperate body. (Amended
P.6/1936.)
FProvisions as to offences under two or more laws.
339, §)] If an act or omission constitutes an offenceé under two or
more statutes or is an offence against a statute and the common law, the
offender shall, unless the. contrary imtention appears, be liable to be
purished under either statute, or (as the case may be) under the statute or
the common law, but shall not be liable to more than one punishment for the
act or omission constituting such offence,

(2} In this section —

“statute” includes a2 statutory regulation,

(Amended P 49/1964.)
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Estimating age of person. . ) ‘
340. If in any criminal proceedings the age of any person s a relevant
fact of which no or insufficient evidence is avaﬂablff in such proceedings,
the court may estimate the age of such perscn by his appearance or from
any information which may be available, and the age so estimated shall be
deemed to be such person’s correct age, unkess — )

(a) it is subsequently proved that the said estimate was incorrect; and, ,
(b) the person accused in such proceedings could not have bccn, lawfully
convicted of the offence with which he was charged if such person’s correct
age had been proved.

Binding over of persons to keep the peace. '

341. {1) if a complaint on oath is made to a magistratc that any
person is conducting himself violently towards or is threatening injury to
the person or property of another or that he has used language or behaved in
a mangier towards another likely to provoke a breach of the peace or assault,
then, whether such conduct occurred or such iangque was usced or such
threat was made in a public or private place, such magistrate may order such
person to appear before him, and if necessary may cause him to be arrested
and brought before him, o .

(2) The magistrate shall thereupon enquire nto and determine upon
such complaint and may place the parties or any witnesses thereat on oath,
and may order (he person against whor_n the complaint is made_ to give
recognisances with or without sureties in an amount not exceeding fifty
rand for a period not exceeding six months o lgc::p'll}c peace ‘towards the
complainant and refrain from doing os threatening ijury to his person ot
prOper(t%f} The magistrate may, upon the enq}n’ry, order the person against
whom the complaint is made or the complainant to pay the costs of and
incidental to such enquiry. _ ‘

(4) If any person after having been ordered fo give recogmisances
under this scction refuses or fails to do so, the magistrate may order him o
be committed to gaol for a period not exceeding one month unless such
security is sooner found. . ‘ .

(5) If the conditions upon which the recognisances were given are
not observed by, the person who gave them, the magisirate may declare
such recognisances to be forfeited and any such declaration of fo:’fmturc
shall have the effect of a judgment in a ctvil action in the magistrate’s court
of the district. .

The taking of fingerprints, paln prints, specinie for analysis of blood, ete.

342, (1) Any police officer may take of cause [o be taken the
handwriting specimens or the fingerprinis, palm' prints o {ootprints of any
person arrested upon any charge punishable with imprisonment anc? may
make or cause to be made available for such person for identification in
such condition, position or apparel as such police officer may determine,
and the medical officer of any prison of any district surgeon, or r;glaturcd
medical practitioner or duly qualified nurse acling on the instructions of a
police officer, or (excopt in the case of a woman) any police officer may
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take or cause to be taken such steps, including {except in the case of a police
cfficer) any specimen for analysis of blood as he may deem necessary in
order to ascertain whether the body of such person bears any mark,
characteristic or distinguishing feature or shows any condition or
appearance. (Amended A.14/1991.)

(2} A magistrate holding a preparatory examination or a court trving
any charge may order that the handwriting specimens or the fingerprints,
palm prints and footprints of the accused be taken, and may order that all
such steps be taken (including the arrangements for the taking of a specimen
of blood for analysis} as may by sech magistrate or court be deemed
necessary to ascertain whether the body of the accused bears any mark,
characteristic or distingwishing feature or shows any condition or
appearance, of to ascertain the state of hezlth of the accused. (Amended
A 14/1991)

{3} The court which has convicted a person on any charge or any
magistrate may order that the fingerprints, palm prints or footprints of such
person be taken.

{4) A magistrate who has committed any person for trial or sentence
after the conclusion of a preparatory examination may, at the request of the
public prosecutor, order that the fingerprints, palm prints or footprints of
such person be taken.

(3) Any handwriting specimens, fingerprints, palmprints or
footprints and ¢he records of any steps taken under this section shall be
destroyed if the person concerned is found not guilty at his trial or his
conviction ig set aside or the Director of Public Prosecutions declines to
prosecute him under section 86(1(a):

Provided that any handwriting specimen or print made or taken under
this section previcus to the occurrence which is the subject of criminal
proceedings may, if no order exists for the destruction of such handwriting
specimen, print or record, be used as evidence in & criminal frial. (Amended
A.14/1991))

(6} Any person who, without reasonalle excuse, fails to permit a
specimen of blood to be taken from his body for analysis in terms of this
sectian shall be guilty of an offence, and, on conviction, liable to a fine not
exceeding four hundred rand or, in default of payment ihereof,
imprisonment not exceeding twelve months or both, and, in addition, if he
was within a rcasonable period preceding the commission of this offence
driving or attempting to drive a motor vehicle on a public road or other
public place or occupying a driver’s seat of a motor vehicle, the engine
whereof was running at the time, while it was on a public road or other
public place, the court shall have the powers conferred on it by the Road
Traffic Act No. 6 of 1965,

Evidence of handwriting, fingerprints, ele., of an accused.

343(1) [ it is relevant or if it may, in the opinion of the Court, become
relevant to ascertain whether a handwriting, fingerpring, palmprint or
footprint of an accused person corresponds to any other handwriting,
fingerprint, palmprint or faotprint, or whether the body of the accused bears
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or both.
FIRST SCHEDUILE
ParTl
OFFENCES IN CONNECTION WHEREWITH VEHICLES AND
RECEPTACLES MAY BE SEIZED AND CONFISCATED UNDER
SECTIONS 51 AND 324
Any offence under any law relating to the iflicit possession,
coenveyance or supply of habit-forming drugs or intoxicating liquor,
Any offence under any law relating 1o the illicit possession of or
dealing in precious metals or precious stones.
Any offence under any law relating to the illicit acquisition, dealing
in, importation or possession of arms and ammunition.
{Amended P.49/1964.)
PARTII
OFFENCES REFERRED TC IN RESPECT OF WHICH ARRESTS MAY,
UNDER PART V, BE MADE WITHOUT WARRANT
Treason,
Sedition,
Murder.
Culpable homicide,
Rape, or any statutory offence of a sexual nature against a girl of or
under a prescribed age.
Sadomy and hestiality.
Indecent assault.
Robbery.
Assault in which a dangerous wound is inflicted.
Arson.
Breaking or entering any premises with infent to commit an offence
¢ither at common law or in contravention of any statute.
Theft, either at commeon law or as defined by any statute.

Receiving any stolen goods or property knowing the same to have
been stolen.

Fraud.

Forgery or uttering a forged document knowing it to be forged.

Offences against the laws for the prevention of iliicit dealing in or
possession of precious metals, precious siones or relating to the illicit
possession, conveyance or supply of habit-forming drugs.

Offences relating to the coinage.

Offences the punishiment whereof may be a period of imprisonment,
exceeding six months,

Any conspiracy, tncitement, or atiempt {o commit any of the above-
mentioned offences. :
(Amended P.6/1956; P.49/1964.)
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SECOND SCHEDULE
OFFENCES, A SECOND OR SUBSEQUENT CONVICTION WHEREOF
RENDERS THE OFFENDER LIABLE TQ BE DECLARED AN
HABITUAL CRIMINAL UNDER PART XVII
Rape or any statutory offence of a sexnal nature against a girl of or

under a prescribed age.

Robbery. .
Assault with intent to commit murder, rape or robbery, or to.do

grievous bodily harm, or indecent assault.

Arson.

Fraud. o

Forgery or uttering a forged document knowing it to be forged.

Offences relating to the coinage. ‘

Breaking or entering any premises (whether at common law or m
contravention of any statute) with intent to commit an offence.

Thef, either at common law or as defined by statute.

Receiving stolca property knowing the same (0 have been stofen.

Extortion or threats by letter or otherwise with intent io extort.

Offances described in any law for ihe suppression of brothels and the
punishment of immorality. _ o o

Offences against the laws for the prevention of illicit dealing in or
possession of precious metals, precious stones, or against any law relating
fo intoxicating liquor, or any law regulating the possession or dlSpOSﬂ! of
arms of ammunition, or under any law relating to the illicit possession,
conveyanee or supply of habit-forming drugs. _

Any conspiracy, incitement, or altempt to commit any of the above-
mentioned offences. (Amendefl P.6/1956.)

THIRD SCHEDULE
OFFENCES ON CONVICTION WHEREQF THE QOFFENDER
CANNOT BE DEALT WITH UNDER SECTION 313

Murder.
Rape.

Robbery. ‘
Any conspiracy, incitement or attempt to commit any of the above-

mentioned offences.
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FOURTII SCHEDULE
Offences referred to in sections 95 and 96.

Treason.

Murder.

Attempted murder invelving the infliction of grievous bedily harm.

Sedition.

Rape.

Any offence referred to in section 2 of the Opiom and Habit Forming

Drugs Act, 1922 (Act 37 of 1922) or Section 12 of the Pharmacy Act,

1929 (Act 38 of 1929), if it is alleged that-

(a) the value of the substance in question is more than E 50 ¢600; or

(b} the value of the substance in question is more than E 10 006 and that
the offence was committed by a person, group of persons, syndicate or
any enterprise acting in the execution or furtherance of a common
purpese or conspiracy; or

(c) the weight, if it is cannabis or dagga (insangu) or such similar substance,
is 15kg or more; or

{d) the number of tablets or capsules is thirty (30) or more;

{(¢) the offence was committed by any law enforcement officer or a member
of the Umbutfo Swaziland Defence Force.

'Any offence relafing to the dealing in or smuggling of or illegal
manufacturing of ammunition, firearms, explosives, armament or arms
of war.

Any offence relating to exchange control, maoney laundering,
corruption, extortion, fraud, forgery, uttering or theft-

(a) involving amounts of more than E 500 000; or

(b) involving amounts of more than E 100 000, if it is alleged that the
offence was committed by a person, gronp of persons, syndicate or any
enterprise acting in the execution or furtherance of a common purpose
OT Conspiracy; or

(c) if it is alleged that the offence was committed by any law enforcement

officer-
(i} involving amounts of more than E 10 000; or
(it} as a2 member of a group of persons, syndicate or any enterprise acting

in the exccation or furtherance of a common purpose or conspiracy.
Indecent assault on a child under the age of 16 years.
An offence referred to in Part (1 of the First Schednle-

(a) and the accused has previously heen convicted of an offence referred fo

in Part I of the first schedule; or

(b) which was allegedly committed whilst he or she was released on bail in

respect of an offence referred to in Part II of the First Schedule.
(Added, A.4/2004)
FIFTH SCHEDULE
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Offences referred to in sections 95 and 96.

Murder, when-
(a) it was planned or premeditated;

(b) the victim was-
(t) a law enforcement officer or judicial officer performing his or her

functions as such, whether on duty or not, or a law enforcement officer

or judicial officer wheo was killed by virtue of his or her hotding such an

position; or

(ii) a person who has given or was likely to give material evidence with
reference to any offence referred to in Part I of the First Schedule;

(¢} the death of the vietim was caused by the accused in committing or

attempting to commuit or after having committed or having attempted

to comnmit one of the following offences:

(i} rape; or
(i) incest committed by one person with or on a baby, child or an adult
person who is not a consenting party; or
(i) robbery with aggravating circumstances; ¢r
roup of persons or syndicates

() the offence was commitied by a person, g

acting in the execution or furtherance of a common purpose ar

conspiracy.
Rape-
when committed-
(i in circumstances where the victim was raped more than once, whether
by the accused or by any co-perpetrator or accomplice;
(iiy by more than one person, where such persons acted in the execution of
3 common purpose ox conspiracy;
(1ii) by a person who is charged with having committed tweo or more
offences of rape; or
(iv) by a person knowing or having a reasonable foresight of the possibility
ne deficiency syndrome or the human

that he has the acquired immu
deficiency virus (HEV or AIDSY;

immuno
where the victim-
) is a girl under the age of 16 years;
(i is a physically disabled woman who, due to her physical disability, is

rendered particulariy vulnersble; or
is a mentafly il woman as contemplated in section

Health Order, 1978 (K.Q.1.C 20 of 1978)
(c) involving the infliction of grievous bodily harm.
Incest committed by one persen with or on a body,
person who is not 2 consenting party
Rohbery, involving-

{a) the use by the accused or any co-perpetrafors or

firearm;

(ili) 2 of The Mental

child or an adult

participants of a
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(b} the infliction of grievous bodi
reratrators or garﬁdpam:;llg harm by the accused or any of the co-
rhti tzking of a motor vehicle.
ndecent assault o i i
gesent grievousnbid:;r;l;lia:;c.ler the age of 16 vears, inveolving the
Incest between consenting adult persons,
An offence referred (o in the Fourth Schedule-
{a) and where the accused has previously been convicled of an off
rei:erred to in the Fourth Schedule or this Schedule; or erenee
{b) which was allegedly committed whiist he or she ws:s released on bail in
gish[:ee‘;:;];f’ an offence referred to in the Fourth Schedule or this
{Added, A.4/2004)
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